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Samuel Williston, 


Professor of Law 


By Bruce Wyman 


AMUEL WILLISTON was born 
in Cambridge, September 24, 1861, 
the son of Lyman Richards Williston and 
Annie E. (Gale) Williston. He lived in 
Cambridge continuously until he left 
college; and private schools in Cam- 
bridge and the Cambridge High School 
gave him his preliminary education. He 
entered Harvard College in 1878, and 
of the four years passed in college this 
history need not go into detail. His 
name appears on the prize lists, and 
he was felt to be a youth of high prom- 
ise by all with whom he came in con- 
tact. He was an athlete of sorts also, 
with enough of a record to have ’Varsity 
standing. 

In the middle of his Senior year at 
Harvard he had an opportunity to be- 
come secretary of Raphael Pumpelly, 
then at the head of a large survey estab- 
lished by Henry Villard on behalf of the 
Northern Pacific Railroad and allied 
corporations. He obtained leave of 
absence from college and accepted the 
appointment, returning in June to pass 
his examinations and take his degree. 
Mr. Pumpelly’s headquarters were at 
Newport, R. I., and he lived there until 
1884, when the financial downfall of 
Mr. Villard caused the discontinuance of 
the Northern Transcontinental Survey. 


From September 1884, to June 1885, he 
was an instructor in a boarding-school 
near Philadelphia —S. C. Shortlidge’s 
Media Academy — teaching chiefly 
French and German. 

In the autumn of 1885 he entered the 
Harvard Law School, and spent three 
busy years there. He was almost from 
the first recognized by his professors as 
one of the ablest men in his class; and 
his grades in his courses were extraordi- 
narily high. Among his fellow students 
there never was any doubt of his capa- 
bilities, as his election to the board of the 
Harvard Law Review showed. He won 
the Harvard Law School Association 
prize by an essay on the “History of 
Corporations,’’ and he represented his 
law class upon the Commencement 
stage. The next fall he went to Wash- 
ington as secretary to Mr. Justice Gray 
of the United States Supreme Court, and 
had a hand in writing many of his opin- 
ions in that year. 

On September 12, 1889, he married 
Mary Fairlie Wellman and moved to 
Brookline. In 1891 the Willistons moved 
to Cambridge, and about ten years later 
they settled themselves on Belmont Hill 
overlooking Cambridge, where they now 
reside. They have two daughters, Doro- 
thea Lewis and Margaret Fairlie. Pro- 
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fessor Williston either has been or now 
is a member of the Colonial Society of 
Massachusetts, the American Academy 
of Arts and Sciences, the @ B K (hon- 
orary), the Newport Reading Room, the 
University Club of Boston, the Varsity 
Club of Cambridge and the Oakley 
Country Club. His amusements are 
miscellaneous reading, playing the pian- 
ola, billiards and golf. 

In 1899 he began the practice of law 
in Boston as managing clerk for Hyde, 
Dickinson & Howe. Within a year he 
was made an assistant professor in the 
Harvard Law School, but he still con- 
tinued to give more than half of his time 
to the office of Hyde, Dickinson & Howe. 
The strain of double work proved too 
severe; and in 1895, soon after his ap- 
pointment as full professor, his health 
gave away completely. For three years 
he traveled in search of it, and he found 
practically all of it ultimately. Since 
1898 he has been teaching at the Law 
School; and he has of late years also 
resumed practice, chiefly in the way of 
trusts, consultations and opinions. He 
has thus always kept in touch with prac- 
tice, and with the work of the bar. He 
has been a prominent member of the 
American Bar Association, and was at 
one time a bar examiner for Suffolk 
County. 

But, of course, his work as a professor 
of law has been first with him. He was 
taken into the faculty of the Harvard 
Law School as an assistant professor in 
1890, without any probationary service 
as an instructor. In 1895 he was ap- 
pointed a full professor; and in 1903 he 
was transferred to the higher dignity of 
the Weld Professorship. In 1903 he 
taught as a visiting professor in the 
Summer Quarter of the Law School of 
the University of Chicago; and in 1909 
he gave a course in the summer session 
of the Law Department of the Univer- 
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sity of California. At the death of Dean 
Amesin 1909, he was appointed to act as 
Dean of the Law School; but as he did 
not dare risk the permanent addition to 
his regular work of this exigent duty, he 
asked to be relieved of further service in 
this position. The Harvard Corporation 
in accepting his decision took this occa- 
sion to confer upon him the degree of 
LL.D., in recognition of his eminence 
as a teacher of law. 

A very important part of Professor 
Williston’s work during the past few 
years has been in the field of codifica- 
tion. He was employed in 1902 by the 
Conference of Commissioners for Uni- 
form State Laws to draw an act which 
should codify the American Law of 
Sales. In 1903 the first draft of such 
an act, with some annotations, was 
widely distributed for criticism, and was 
considered by the Conference at its en- 
suing annual meeting. The same course 
was adopted with a second draft pre- 
sented to the Conference in 1904, a third 
draft presented to the Conference in 
1905, and a final draft presented to the 
Conference in 1906, which was finally 
adopted and recommended for passage 
in that year. 

In drawing the Sales Act, great use 
was made of the English Act. On many 
topics, however, the American law of 
Sales differs from the English law, and 
in such matters the American law was 
followed. Though the weight of author- 
ity was not slavishly adhered to upon 
doubtful questions, nevertheless it was 
used as a guide unless strong reasons of 
principle or policy required a different 
rule. The final draft of the act contains 
a number of sections relating to transfer 
of property by documents of title which 
were not contained in the original draft, 
and which are not in the English Act. 
These sections are intended to embody 
the modern commercial understanding of 
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transfer by warehouse receipts and bills 
of lading. 

In regard to some matters the act 
aroused a considerable difference of 
opinion, especially in regard to the 
propriety of many of the sections relat- 
ing to documents of title, in regard to 
the broad definition of value (in connec- 
tion with the phrases ‘purchase for 
value,” and “‘purchaser for value’’), and in 
regard to the propriety of allowing a 
buyer to rescind an executed sale for a 
breach of warranty. Some able lawyers 
opposed the provisions of the Act on 
these points. 

In 1904 the Commissioners for Uni- 
form State Laws entrusted to Professor 
Williston and to Barry Mohun, Esq,., 
the drafting of anact tocodify the Law of 
Warehouse Receipts, and three succes- 
sive drafts were prepared and considered 
in the same way as the drafts of the Sales 
Act, and adopted and recommended for 
passage in final form in 1906. In that 
year the subject of bills of lading also was 
submitted to him, and five drafts were 
prepared and submitted for criticism in 
the same way asthe precedingacts. Spe- 
cial meetings of shippers, bankers and 
carriers also considered this act, which 
was finally accepted and recommended 
for passage by the Conference in 1909. 
During the same period, the draftsman 
had in hand an act to make uniform the 
Law of Stock Transfers. Three tenta- 
tive drafts of this act were prepared, 
and this also was adopted and recom- 
mended for passage by the Conference 
in 1909. 

The adoption of the principle of nego- 
tiability under careful limitations for 
warehouse receipts, bills of lading and 
stock certificates, is perhaps the most 
striking single feature of the legislation in 
question. These acts are being adopted 
generally throughout the country, so 
that this principle of negotiability is be- 
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coming thus the law of the land. So 
diverse were the older authorities in the 
various states upon this point that here 
certainly was a case where without uni- 
form legislation that uniformity which 
is so desirable in commercial matters 
could never have been attained. In no 
other way could the general law of the 
United States have been made to con- 
form to the best commercial usage. 
Professor Williston came into the 
teaching of law by the case method 
before it had been worked out to the 
practicable system it now is. The first 
of the case books were becoming obso- 
lete, as the art of teaching by cases 
had developed in a way which the 
founders of the method could never 
have anticipated a priori. His first 
work in case book making was the 
editing of an additional volume to 
go with Langdell’s Cases on Contracts 
(1894). The necessity for this was plain, 
as Langdell never went beyond the mere 
elements of the subject, finding in them 
all the material needed for a year’s dis- 
cussion; but Professor Williston saw, 
as others have seen since, that it will not 
do when you are purporting to train 
young men to practice law not to give 
them as wide a range of information as 
is consistent with a thorough discussion 
of the principles involved. At about 
the same time his Cases on Sales 
(1894) was brought out, in view of 
the same necessity of making this new 
idea workable. The second edition of 
the Cases on Contracts (1903) and the 
second edition of the Cases on Sales (1905) 
are now currently used in most of the 
schools which have adopted the Harvard 
system. Like most of Williston’s work, 
they represent the golden mean. They 
have large divisions so that the student 
may know what he is studying, but the 
subdivision is left to the student. There 
is a painstaking collection of cases accord 
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and contra where the law is in doubt, 
but no indication of the opinion of the 
editor to relieve the student of the whole- 
some difficulty of making up his own 
mind. 

In his first work as a law writer, Pro- 
fessor Williston took the safe course of 
doing the apprentice work of an editor. 
The eighth edition of Parsons on Contract 
was annotated by him in a most accept- 
able manner (1893), the work being con- 
fined conservatively to supplementary 
notes collecting the later authorities. 
There were, however, many editorial 
notes, dealing with matters not dreamt 
of in Parsons’ philosophy, which showed 
the real powers of the modest editor. 
About this time, also, he made an edi- 
tion of Stephen on Pleading which has 
proved useful to many students of that 
difficult subject. Professor Williston’s 
contributions to legal periodicals cover 
the whole time of his teaching and the 
whole range of his work. So many of 
these are now incorporated in his later 
treatises that it is not necessary to recite 
their titles. There have been some his- 
toric controversies which Professor Wil- 
liston has carried on in legal periodicals 
with other distinguished professors in 
which the course of his reasoning and the 
force of his argument have been especially 
noteworthy. Anyone who has read 
anything which Professor Williston has 
written must have felt the charm of his 
style, but the flow of his language is so 
appropriate to the subject that one 
hardly gives it a thought. 

Professor Williston has produced with- 
in the last few years two treatises of the 
highest value to the legal profession. It 
is to be feared that the great worth of the 
first of these has not been as generally 
appreciated by the profession at large 
as it deserves to be. In the making of 
the third American edition of Pollock’s 
Principles of Contracts (1906), Professor 
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Williston did a most valuable work in a 
rather obscure way, effacing himself go 
that he might thereby preserve the integ. 
rity of the original work. Professor 
Williston’s work was not confined, how- 
ever, to his elaborate annotation of Sir 
Frederick Pollock’s text. Whole chap. 
ters were inserted upon subjects not 
treated in the original work at all, but 
necessary to make it a complete state- 
ment of the general principles of contract 
law. In thesechapters, such as that upon 
the place of the third party in a contrac- 
tual arrangement, Professor Williston 
displayed that originality in the explana- 
tion of a situation which is characteristic 
of the greatest jurists. 

The most important book which Pro- 
fessor Williston has written is his Law 
governing the Sale of Goods at Common 
Law and under the Uniform Sales Act 
(1909). The form of this book was dic- 
tated by the progression of the sections 
in the Sales Act; and it is highly sig- 
nificant of the character of his work in 
drafting that act that this arrangement 
makes so logical a development of the 
subject. In the elaborate statement of 
the common law rules, which accom- 
panies the successive sections of the 
statute, one may see also what statute 
making can be in the hands of a master. 
The statute is only codification where the 
common law rules can be defended on 
sound principle; but Professor Williston 
is unusually catholic in recognizing that 
there are many sound reasons for hold- 
ing to established rules, which are not 
ordinarily given due consideration by a 
mere scholar. Moreover, where the 
common law had not yet developed 
sufficiently to deal with modern business 
as it actually is, Professor Williston has 
no hesitation in making that the law for 
the situation which upon a broad view 
of the situation ought to bethelaw. As 
for the execution of the work, it is gener- 
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ally agreed that the author has here 
displayed his powers of exposition at 
their best; one sees his familiar ways of 
arguing out difficult problems which 
anyone who has had the good fortune to 
have been among his pupils will instantly 
recognize. Altogether, the book shows 
that balance between the accurate 
statement of the particular rules and 
the full debate of the principles involved 
which makes the highest type of law 
treatise. 

This is no place to revive the contro- 
versy which for a generation after the 
establishment of the case system by 
Dean Langdell divided the law schools 
of this country. By the time Professor 
Williston began to teach, the superior- 
ity of that method of study had become 
evident, and itseventual success through- 
out the land was assured. That induc- 
tion really educates while deduction only 
instructs is now generally recognized. 
And the Langdell method made of the law 
school a scientific school, where the laws 
governing a situation are found by the 
methods of the laboratory. This theory 
of studying law was fully developed by 
Dean Langdell; what Professor Willis- 
ton has done is to work it out into 
practice better than anyone else has 
yet succeeded in doing. It may almost 
be said that he found study of law 
reduced to a science, and that what he 
has done is to make the teaching of law 
an art. The basis of that art is as 
simple as the teaching of Socrates, and 
as subtle. 

Socrates showed his disciples the im- 
possibility of answering a series of 
questions consistently unless one has 
got the sound principle. And I do not 
believe that there have been many 
teachers since the days of Socrates 
who have employed the Socratic 
method with such success as Professor 
Williston does today. ‘You think this 
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case is right, Mr. X? You, Mr. Y,do not? 
Then Mr. X, what would you say to this? 
Would you agree with that, Mr. Y? Well 
Mr. Z, there is something in what you 
say! But what bothers me is this! You 
wouldn’t say this, would you, Mr. X? 
Then how can you reconcile that with 
what you said a while ago? I think Mr. 
Y was right at first. I do not see any 
other way to explain,”’ etc., etc. This 
looks like strange stuff in type, but it is 
the real thing to the class. Everybody 
in that class has got the problem long 
since, and is worrying about it as the 
discussion advances. One learns law 
slowly thus, but he never forgets 
what he has learned. It is not so much 
that one gets the principle, it is that he 
has learned to apply it. 

There is little that can be reduced to 
description in writing of Professor Willis- 
ton as a teacher. His great gift as a 
teacher is an incommunicable thing, de- 
fying analysis as much as the lovely per- 
sonality of the man. It is impossible to 
explain just how the discussion, what- 
ever may be its course, is brought finally 
to its inevitable conclusion. And yet 
day after day his students are made 
to feel that they are working out new 
law with him, and that heis anxious 
for their aid to help him out. Once a 
class is made to feel that they are fellow 
workers in a great cause, their interest 
is aroused as it could be in no other way. 
I do not mean to say that there is any 
artifice in this art; it is probably his in- 
herent modesty of opinion which makes 
Professor Williston year after year exam- 
ine his chosen subjects to see what new 
light a class may have to throw upon 
them. He realizes the perplexities of 
his pupils and states them better than 
they can. He works out the solution 
with them, but goes further than they 
could without him. Upon the whole, I 
feel that it is his ability to make himself 
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one of his own classes that makes him 
the great teacher that he is. 

Professor Williston has taught at var- 
ious times various subjects in the Har- 
vard Law School, but from the first he 
has given special attention to two sub- 
jects fundamentally allied. Contracts 
in the first year and Sales in the second 
year are his courses which every student 
advisedly takes and enthusiastically pur- 
sues. In a broad sense, this is all con- 
tract law; and to such purpose has he 
devoted himself to these subjects that 
he is generally recognized as the master 
of the law of contracts. He isin constant 
correspondence with other scholars who 
have made the subject of contracts their 
specialty, and his opinion upon any of the 
unsolved problems of the law of contract 
would almost be considered final. His 
interest in that subject is world wide; 
it transcends the limits of the common 
law. He is well read in the civil law of 
contractual obligations; and occasion- 
ally he writes of it to good purpose. 
Among the initiated, also, his work in 
bankruptcy is rated fully as high, as his 
consultative practice in this subject 
bears witness. 

Professor Williston’s career has re- 
vealed to many persons who have been 
inclined to class the teacher of law with 
other pedagogues how dignified the pro- 
fession of teaching law may be. In his 
writings of books, he has confirmed the 
theory that the teaching of the law to 
students can make one the best expoun- 
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der of the law to practitioners. In his 
drafting of statutes he has shown that no 
one but a real scholar can work out the 
highest type of constructive legislation 
in the field of private law. In his consul- 
tative practice, he has demonstrated that 
a teacher of law brings to a new problem 
more experience in solving difficult 
questions than any practitioner can 
ever have. And, furthermore, in the per- 
sonal practice, in which he still indulges 
himself, he has startled many an able 
lawyer by winning an apparently hope- 
less case. 

Indeed, he has shown that one 
may be both a professor of law and a 
man of affairs. The community has 
many uses for such a man; and so many 
are the calls for him that every once ina 
while his school has a momentary fear of 
losinghim. Itisreported that some school 
wants him for Dean at an extraordinary 
salary, or it is said that he is being con- 
sidered for a Supreme Bench. It is plain 
all the time that any time he could make 
in private practice many times his Uni- 
versity salary; and it is clear that he 
could direct some great reorganization 
scheme, or some such special work, if he 
had a few years to give toit. And yet 
it must be true that nothing can seem 
better to him than the position he has 
as a professor of law, with its scope 
as enlarged as it is with him. It would 


be strange if one could be so great a 
teacher of law, and like better doing 
anything else. 
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The Outlook for Uniformity of Legislation 


By Water GrorGE SMITH 


PRESIDENT OF THE CONFERENCE OF COMMISSIONERS ON UNiFoRM StaTE Laws 


HE Commissioners on Uniform 
State Laws met in Boston during 

the five days of August last, preceding 
the meeting of the American Bar Asso- 
ciation. There were present representa- 
tives from thirty-three states, sixty- 
five commissioners in all. This was the 
twenty-first annual conference and in 
point of number in attendance the larg- 
est, while the reports of committees and 


‘the debates upon them were not in- 


ferior to any that have preceded. The 
subjects under discussion covered the 
Law of Partnership in connection with 
the tentative draft of a Uniform Act 
reported by the Committee on Com- 
mercial Law from the hands of Dean 
William Draper Lewis and James B. 
Lichtenberger, Esq., of the Law School 
of the University of Pennsylvania, a 
Uniform Marriage Act, a Child Labor 
Act, an Act relative to the Probate of 
Foreign Wills, a Workmen’s Compensa- 
tion Act, an Incorporation Act and the 
Torrens System of Title Registration. 
Of these acts but two were finally 
approved, namely, the Marriage Act 
and the Child Labor Act, the others 
being advanced to different stages of 
completion. 

No doubt the readers of this magazine 
have some knowledge of the history and 
purposes of the Conference of Commis- 
sioners on Uniform State Laws, but in 
order to refresh their knowledge and 
because there seems to be an unusual 
interest in the subject of uniformity, 
brought about largely by existing indus- 
trial conditions, it may be well to give a 


brief outline of the history of the Con- 
ference. 

One of the purposes enumerated in 
the constitution of the American Bar 
Association as an object for which it 
was formed is “to promote uniformity 
of legislation throughout the Union.” 
In 1889 a special committee on the sub- 
ject was appointed and it recommended 
that a Committee of the Association, 
consisting of one from each state, should 
meet in convention from time to time 
and compare and consider the laws 
of the different states, especially those 
relating to marriage and divorce, 
descent and distribution of property, 
acknowledgment of deeds and execu- 
tion and probate of wills. The 
following year an act of the Legis- 
lature of New York, authorizing the 
appointment by the Governor of three 
commissioners by the name and style 
of ‘Commissioners for the Promotion 
of Uniformity of Legislation in the 
United States,’’ and making it their 
duty to examine the subjects of mar- 
riage and divorce, insolvency, the form 
of notarial certificates and other sub- 
jects, and to ascertain the best means 
to effect an assimilation and uniformity 
in the laws of the states and to consider 
whether it would be wise and practicable 
to invite the other states of the Union 
to send representatives to a convention 
to draft uniform laws to be submitted 
for approval and adoption by the sev- 
eral states, marked the formal be- 
ginning of the Conference. 

When this action was brought to the 
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attention of the American Bar Asso- 
ciation, it was resolved to recommend 
the passage of similar resolutions in all 
of the states and by the Congress of 
the United States, the District of 
Columbia and the territories, with the 
additional subjects for consideration of 
descent and distribution of property and 
acknowledgment of deeds. Thus the 
Conference originated with a compara- 
tively small number of states being 
represented, but now all of the states, 
territories, the District of Columbia 
and the insular possessions are repre- 
sented, with the exception of Nevada 
and Alaska. 

The Conference proceeded with its 
work and at the end of its sixth year 
had drafted and approved uniform acts 
relating to the sealing of deeds and 
other written instruments; relating to 
the execution of wills and probate of 
foreign wills; relating to days of grace 
and presentment of bills and notes; 
to establish a uniform standard of 
weights and measures. Some of these 
acts have not been pressed for adoption, 
and some, especially that relating to 
the probate of foreign wills and the 
acknowledgment of deeds and sealing 
of instruments, are under consideration 
for amendment. In addition to these 
acts resolutions were adopted in rela- 
tion to marriage and divorce which 
have been substantially embodied in 
the Marriage and Marriage License Act, 
and in the Uniform Divorce Act, adopted 
by the National Divorce Congress, and 
subsequently approved by the Confer- 
ence. 

The best known and most elaborate 
acts, which alone would have justified 
the existence of the Conference and 
proved the value of its work, are the 
Commercial Acts, viz., the Uniform 
Negotiable Instruments Act (1896), the 
Sales Act (1906), the Warehouse Re- 


ceipts Act (1906), the Stock Transfer 
Act (1909) and the Bill of Lading Act 
(1909). These acts have all been pub- 
lished with annotations in a pamphlet, 
of which an edition of 12,000 copies 
has been almost exhausted. As has 
been well said, this volume should be 
in the hands of every American lawyer. 
Separate works on the Negotiable In- 
struments Act, which is now substan- 
tially the law in forty states, territories 
and possessions of the Union, made 
special annotation of that act unneces- 
sary, but the other commercial acts 
are explained section by section by the 
experts who drew the tentative drafts. 

The plan upon which the Conference 
has worked has been rather to embody 
the existing law in the form of a statute 
upon the subjects treated than to intro- 
duce any novel principles. Occasionally 
this rule has been departed from, yield- 
ing to what was believed to be the con- 
sensus of opinion in the business world, 
with the object of giving full negotia- 
bility to all documents of title excepting 
Warehouse Receipts and defining value.! 
This action of the Conference has been 
subjected to criticism, but the acts 
have been accepted in their entirety by 
an overwhelming proportion of the states 
adopting them. Where authorities differ, 
the Conference has been compelled neces- 
sarily to embody the principles sup- 
ported by the weight of authority. 
The English statutes on commercial 
subjects have afforded invaluable aid 
to the experts of the Conferences, and 
in the majority of cases it will be found 
that the English and American acts 
embody substantially the same princi- 
ples, following the leading authorities in 





1 Value is any consideration sufficient to support 
a simple contract. An antecedent or pre-existing 
obligation, whether for money or not, constitute 
value where a certificate is taken either in satis- 
faction thereof or as security therefor. 
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both countries. Experience has shown 
that some sections of the Negotiable 
Instruments Act, criticized by the late 
Dean Ames and other competent jur- 
ists, are susceptible of improvement, 
and suggestions of amendments are 
under consideration. 

One of the advantages of the Uniform 
Acts lies in the fact that amendments 
can be made as time and circumstances 
show their propriety, through the same 
agency as that from which they eman- 
ated. There will be no danger of loss of 
uniformity from amendments by statute 
and that from judicial interpretation 
will be greatly minimized if the Confer- 
ence be consulted in all cases before 
amendments are made. 

The Conference has made it a prac- 
tice to employ a competent expert to 
make a draft of an act upon any sub- 
ject it is decided to put in statutory 
form. This draft has been subjected 
year after year to criticism by experts 
and persons interested in the subject 
treated. Often public meetings have 
been held, and, finally, after delibera- 
tion sometimes extending over a number 
of years, the draft has been approved. 
Even with this care mistakes may occur 
or the changing conditions of business 
may make changes in the law necessary, 
but in either event it is obvious no indi- 
vidual efforts to change or modify the 
uniform laws should be made until the 
Conference has had opportunity to con- 
sider their merits. 

The number of states that have 
adopted the various Uniform Acts is 
shown in a footnote.! 





2 Negotiable Instruments Law; Alabama, Colorado, 
Connecticut, Florida, Idaho, Illinois, Delaware, 
Iowa, Kansas, Kentucky, Louisiana, Maryland, 
Massachusetts, Michigan, Missouri, Montana, 
Nebraska, Nevada, New Hampshire, New Jersey, 
New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, 
Tennessee, Utah, Virginia, Washington, West Vir- 
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The Conference, in pursuance of the 
purposes for which it was organized, 
has also given its attention to social 
questions, and as already stated, has 
adopted the Uniform Divorce Act as if 
drawn by itself and sent it out with 
the other Uniform Acts for approval 
by the country. It has drafted and 
issued a Uniform Child Labor Act, a 
Uniform Marriage and Marriage License 
Act and a Uniform Family Desertion 
Act. It has under consideration a Uni- 
form Workmen’s Compensation Act, 
and its committees are considering the 
advisability of uniform legislation on 
the subject of the situs of property for 
taxation, insurance in some of its 
branches, and other subjects as indi- 
cated by the summary of the proceed- 
ings of the Boston meeting. 

The outlook for the continued strength 
of the movement for uniformity is ex- 
ceedingly encouraging. The business 
world begins to realize that there is 
only one alternative to an agreement 
among the states upon matters of vital 
concern to all of them which are not 
within the jurisdiction of the federal 
Government. They must agree among 
themselves or the pressure of sentiment 
will cause amendments to the federal 
Constitution that will still further mini- 





ginia, Wisconsin, Wyoming, Arizona, Hawaii, New 
Mexico, District of Columbia, Philippine Islands. 

Warehouse Receipts Act; California, Connecticut, 
Illinois, lowa, Kansas, Louisiana, Maryland, Massa- 
chusetts, Michigan, Missouri, Nebraska, New 
Jersey, New Mexico, New York, Ohio, Pennsyl- 
vania, Rhode Island, Tennessee, Utah, Virginia, 
Wisconsin, District of Columbia. 

Sales Act; Connecticut, Maryland, Massachu- 
setts, Michigan, New Jersey, New York, Ohio, 
Rhode Island, Wisconsin, Arizona. 

Divorce Act; Delaware, New Jersey, Wisconsin. 

Stock Transfer Act; Louisiana, Maryland, Massa- 
chusetts, Ohio, Pennsylvania. 

Bills of Lading Act; Connecticut, Maryland, IIlli- 
nois, Massachusetts, New York, Ohio, Pennsyl- 
vania. 

Foreign Wills Act; Kansas, Massachusetts, Michi- 
gan, Rhode Island, Washington, Wisconsin. 

Family Desertion Act; Kansas, Massachusetts, 
Wisconsin, North Dakota. 
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mize the importance of the states and 
jeopard the basic principle of local self- 
government. Business has long since 
overleaped state lines, and the problems 
pressing for solution arising from our 
constitutional limitations are many and 
complex. 

The Conference of Commissioners is 
the only body absolutely non-political, 
composed of men, as far as possible, 
without prejudice, to whom the commun- 
ity can look for dispassionate considera- 
tion of questions that should be solved 
by agreement among the states in the 
form of uniform statutes. The fact 
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that practically all of the states are now 
represented in the Conference and that 
in a very large proportion of them the 
commissioners have the dignity of state 
officers, argues well for the future. The 
embarrassment arising from lack of 
money for current expenses has been 
largely met by appropriations from 
many of the states, and it is confidently 
expected that all of them will soon 
make such moderate appropriations for 
the expenses of their commissioners and 
of the Conference as will make it possible 
to enlarge the work which has already 
attained such proportions. 





Uniform Commercial Legislation 


By Francis B. JAMEs, OF THE CINCINNATI Bar 


FOR SEVEN YEARS CHAIRMAN OF THE COMMITTEE ON COMMERCIAL LAW OF THE 
COMMISSIONERS ON UNIFORM STATE LAWS IN NATIONAL CONFERENCE ! 


NDER the Constitution of the 

United States, a central body 
(Congress) was organized with limited 
jurisdiction upon a few commercial sub- 
jects, such as interstate commerce, 
foreign commerce, admiralty, coinage, 
bankruptcy, copyrights, patents, post- 
offices and post roads. There are many 
business transactions commercial in 
nature and national in extent, which, 
however, do not amount to commerce 
within the meaning of the Constitution; 





1During Mr. James’ chairmanship of the Com- 
mittee on Commercial Law of the Commissioners 
on Uniform State Laws, the acts to make uniform 
the law of Sales, Stock Transfer, Warehouse 
Receipts, and Bills of Lading were formulated. 
He resigned as chairman of this committee on his 
appointment as chairman of the Committee on 
Commercial Law of the American Bar Association, 
not having time to do justice to both positions. 





others amounting to commerce and con- 
fined within state lines yet indirectly 
affecting national commerce within the 
meaning of the federal Constitution. 
Stated more briefly: There are many 
interstate business transactions which 
do not amount to interstate commerce; 
there are instrumentalities of interstate 
commerce upon which Congress has not 
yet legislated. There being no central 
body which could deal with these prob- 
lems, Commissioners on Uniform State 
Laws were created with power to recom- 
mend to the various state legislatures 
the enactment of laws, national in scope, 
although politically limited to each 
state. 

These Commissioners meet in national 
conference and duly organize with offi- 
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cers and committees. To the Com- 
mittee on Commercial Law has been 
committed the primary work of formu- 
lating an American Commercial Code. 
Its work to date covers acts to make 
uniform the law of Sales, Transfer 
of Stock, Negotiable Instruments, 
Warehouse Receipts, and Bills of Lad- 
ing. 

Some errors crept into the Negotiable 
Instruments Act, which arose largely 
from the fact that it had not been sub- 
jected for a sufficient length of time to 
public criticism. Time, however, has 
demonstrated that these errors are in- 
significant and have been largely cor- 
rected by judicial construction. The 
possibilities of similar errors have been 
avoided in the preparation of the other 
uniform commercial acts by adequate 
criticism in which the whole public has 
been invited to participate. This is 
particularly true of the act to make 
uniform the law of Bills of Lading, the 
discussion of which was participated in 
by shippers, consignees, carriers and 
bankers. This act received the unani- 
mous approval of the representatives of 
these four seemingly hopelessly conflict- 
ing interests. 

As almost every business transaction 
culminates in a sale, and most sales are 
between persons residing in different 
states, the vital importance of an act to 
make uniform the law of Sales is appar- 
ent. 

Credit is, today, the medium of ex- 
change by which ninety-five per cent of 
the business of the world is transacted. 
That the law governing all instruments 
of credit should be universal through- 
out the commercial world would seem to 
be apparent. These acts, therefore, 
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adopt the mercantile theory of credit 
and give negotiability to bills, drafts, 
notes, checks, warehouse receipts and 
bills of lading when to “order.” The 
“order bill of lading’’ plays a peculiarly 
important part in American domestic 
and foreign commerce — being in the 
best sense a ‘commodity currency” 
because usually accompanied by a draft 
wherein is expressed a unit of value. 

These commercial acts have been con- 
structed in harmony with actual busi- 
ness usages and customs where such 
usages and customs rest on sound eco- 
nomic principles and are not contrary 
to ethics underlying all American juris- 
prudence. They have brought into 
existence a new rule of statutory con- 
struction that they are to be construed 
in harmony with such business usages 
and customs, neither strictly nor liber- 
ally, but to accomplish their great pur- 
pose of bringing about uniformity of 
commercial law. 

They wisely do not attempt a com- 
plete codification of the law upon each 
subject to which they pertain, but give 
room for the growth of new uses and 
customs by providing that “in cases 
not provided for in this act the rules of 
law and equity including the law mer- 
chant . . . shall govern.” 

If Congress in its wisdom shall adopt 
the recommendations of the Aldrich 
committee and substitute an elastic 
asset currency for a rigid bond secured 
currency, the importance of uniform 
legislation affecting all instruments of 
credit becomes doubly important, and 
those who in 1895 suggested a confer- 
ence of Commissioners on Uniform State 
Laws will have builded wiser than they 
knew. 











The Nineteenth Century Revival of Roman Law 
Study in England and America 


By Cuar.es P. SHermaNn, D.C.L., Assistant Proressor or Law, 
YaLe UNIVERSITY 


HE present revival of Roman law 

study in England and America is 
largely due to Sir Henry Maine. Shel- 
don Amos’ loyal tribute deservedly ex- 
tols the genius of Maine who “rescued 
the laws of Rome from the neglect 
into which they had fallen in England 
and established forever their essential 
relation to every system of law having 
an European parentage.’ 

During the twelfth and thirteenth 
centuries Roman law had been re- 
ceived into England in no small meas- 
ure.” . And this was followed by the 
gradual development of a native law — 
the English Common Law. But the 
“overweening pretensions of popes and 
emperors” aggravated the narrowing 
influences of England’s geographical iso- 
lation from the continent, and the re- 
sult was not only rivalry between the 
civil and the common law, but also 
English hostility to the former as a 
foreign system. The suppression of the 
study of canon law in the sixteenth 
century by Henry VIII, followed by the 
Protestant Reformation, put the study 
of Roman law into disfavor By the 
time of James I in the seventeenth cen- 
tury little or no attention was paid 
to it. During the eighteenth and early 
in the nineteenth centuries the study 
of Roman law in England almost ex- 





1 See Amos, “The History and Principles of the 
Civil Law of Rome”’ (dedication to Maine). 

2 See Vinogradoff, ‘Roman Law in Medieval 
Europe,” pp. 84 et seg.; Scrutton, ‘‘Roman Law,” 
pp. 79-124; Guterback, “‘Bracton and His Relation 
to the Roman Law”; Hunter, “Roman Law” 
(4th ed.), pp. 107-116. 

3 Bryce, “Essays,”’ pp. 862-863. 

* See Bryce, ‘‘Essays,”’ pp. 861-862. 


pired. In 1852 there was scarcely any 
Roman law teaching at Oxford Univer- 
sity — that ancient English seat of the 
civil law.’ England had become iso- 
lated from the current of European 
juridical thought and legal practice. 

Not until very modern times when the 
isolation of England and the greater 
isolation of America were diminished by 
improved and frequent means of com- 
munication did the prejudice of Eng- 
lish and American lawyers against Roman 
law disappear. And even now the tradi- 
tion of such prejudice amd indifference 
still lingers too potently in some parts 
of the United States. 

The year 1870 marks this latest re- 
vival of Roman law study in Eng- 
land — a movement second only in im- 
portance to the Bologna revival of the 
thirteenth century in its ultimate influ- 
ence on the developing English law into 
a codified jurisprudence. England is 
now in a position to catch up in law with 
the rest of civilized Europe. That the 
law of England has progressed in the 
last quarter century is proved, ignoring 
all else, by the familiar codifications of 
portions of English law. 

Very fruitful have been the labors 
of the modern English Romanists such 
as Bryce,® Muirhead,’ Amos,’ Williams,’ 





5 See Bryce, ‘“‘Essays,” p. 890. 

®° James Bryce, now British Ambassador to the 
United States, whose twenty-three years of activ- 
ity as Regius Professor of the Civil Law at Oxford 
from 1870 to 1893 will long be remembered. 

7 James Muirhead, Professor of Roman Law at 
the University of Edinburgh. 

8 Sheldon Amos, Professor of Jurisprudence and 
Roman Law in the Inns of Court, London. 


® James Williams, Professor at Oxford. 
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Roby,“ Clark,” and the 


Hunter,” 
Scotch civilians, Mackenzie” and Col- 
quhoun.* 

One result of this movement in Eng- 
land is that the Roman Institutes of 
Justinian are now a required subject 


for admission to the English bar. Eng- 
land has joined hands with Scotland 
in requiring a knowledge of Roman law 
to form an essential part of a legal 
education. No longer is the English 
lawyer totally ignorant of the world- 
current of jurisprudence. 

This nineteenth century revival of 
Roman law study soon passed across 
the Atlantic into America. Ground had 
already been broken for this move- 
ment in the United States by the illus- 
trious Chancellor Kent, who was the 
earliest American jurist to frankly con- 
fess the great debt owed by English 
law to Roman jurisprudence and whose 
“Commentaries” with their Roman in- 
fluence, have greater authority in 
America than those of Blackstone. 

Roman law seems to have been first 
taught at Yale: it was “the first Ameri- 
can law school in America or England 
to establish a course leading to the 
degree of Doctor of Civil Law.’’* The 
pioneer teachers of Roman law at Yale 
include the late Professors Hadley” and 


—_——-. 


10 William A. Hunter, whose ‘‘Roman Law in the 
Order of a Code’’ has never been equaled in Eng- 
lish. 

1 Henry John Roby, Professor at University 
College, London. 

12 Regius Professor of the CivilLaw at Cambridge. 

18 Lord Mackenzie, a judge of the Court of Ses- 
sions, whose ‘‘Studies in Roman Law with Com- 
parative Views of the Laws of France, England 
and Scotland,” is renowned. 

14 Patrick MacChombaich De Colquhoun, whose 
elaborate ‘Summary of the Roman Civil Law” is 
the pioneer work in English. 

15 See Mackenzie, ‘‘Roman Law” (7th edition), 
p. 47. 

16 Yale Law School Bulletin, 1910-11, p. 6. 

17 James Hadley, father of President Arthur T. 
Hadley of Yale, author of “Introduction to Roman 
Law.” 
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Wheeler.* The revival of Roman law 
study has spread to other law schools — 
Columbia, Pennsylvania, the Catholic 
University, Chicago, Stanford, Harvard 
and others. One result of this move- 
ment is bound to benefit certain Ameri- 
can law schools: it will sooner or later 
destroy the present over-emphasis by 
them on the “case method” as the 
exclusive method of teaching American 
law. 

As compared with the literary pro- 
ductions of the English Romanists, very 
little as yet has been done by American 
Romanists. But there are a few who 
rank with their English brethren, such 
as Morey,” Howe,” Robinson and 
the Canadian, Walton.” 

Two states now require a knowledge 
of Roman law for admission to the 
bar — Louisiana”* and Kansas.?* That 
it should be made requisite in Louisiana 
is not surprising; that it is necessary 
in Kansas —a common law state — is 
proof of the progress of the present re- 
vival of Roman law in the United 
States. 

But with all the advance made by 
this movement there is still room for 
further progress. The rank and file as 
well as a favored few of the great army 
of nearly 19,0007 law students scat- 





18 Albert Sproull Wheeler, who established by 
will in 1905 the Wheeler Library of Roman Law. 

19 William C. Morey, Professor at Rochester 
University, author of “Outlines of Roman Law.” 

20 Judge William Wirt Howe of New Orleans, 
author of ‘‘Studies in the Civil Law.” 

21 William C. Robinson, formerly Professor Yale 
University and now Dean of the Catholic University 
Law School. His “Elementary Law,”’ the nearest 
approximation to a true code of American law, 
reflects much of the spirit of the Corpus Juris. 

22 Frederick Parker Walton, Professor and Dean 
at McGill University Law School, author of ‘‘His- 
torical Introduction to Roman Law.” 

33 See “‘Rules for Admission to the Bar’’ (5th ed.), 
1909, West Pub. Co., “Louisiana.” 

24 Td. ‘‘Kansas.” 

25 Estimated Figures, 1909. See ‘‘World Almanac 
for 1911,” p. 481. 
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tered in 109 American law schools sadly 
need the uplifting professional and scien- 
tifiic impulses which result from con- 
tact with Roman law. Our present 
system of Jegal education is defective 
because it does not give sufficient atten- 
tion to or ignores Roman law. That 
distinguished Englishman, Professor 
Dicey, from his observation of American 
Rhodes scholars in law at Oxford, re- 
cently made the following very perti- 
nent comment, that ‘‘there ought to be 


a wider knowledge of the law of Rome | 


than is given in the celebrated law schools 
of America, and also an acquaintance, 
which can hardly be obtained from cases 
alone, with the principles to be gathered 
from the works of the best . . . legal 
writers of England and America.” ”* 
Roman Law, as in England, should 
be required for admission to every 





3% A.V. Dicey, ““The Extension of Law Teaching 
at Oxford,”’ 24 Harv. Law Rev. p. 3 (Nov. 1910). 
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American bar. It would lead, among 
other benefits, to a diminution of the 
present professional incompetency”’ of 
too many men called to the bar, and 
would impart an altogether too much 
needed ethical uplift to the profession 
as a whole. 

The American lawyer, as well as his 
English brother, must no longer re. 
main ignorant of the world-current of 
jurisprudence and the mission of modern 
Roman law. Then will he perforce 
naturally plan and strive for the scien- 
tific betterment of American law through 
codification along the lines of the best 
modern codes—that Herculean but 
not impossible task of the immediate 
future. The American revival of Roman 
law study will then reach its full fruition. 





27QOn this subject, see address of Frederic R. 
Coudert, “The Crisis of the Law and Professional 
Incompetency,’’ Am. Bar Association Convention, 
Boston, Aug. 30, 1911. 





Sir Frederick Pollock on “The Genius of the 
Common Law’” 


SERIES of eight lectures on ‘‘The 

Genius of the Common Law’’ was 
given at Columbia University October 
2-13, by Sir Frederick Pollock. The 
lectures were the fifth course on the 
James S. Carpentier foundation, on 
which James Bryce, Prof. John C. Gray, 
Arthur Lionel Smith, and David Jayne 
Hill have already lectured, and were 
well reported in the New York Times. 
It is of course impossible to publish here 





1 With acknowledgments to the New York Times, 
from whose reports of the lectures this abridgment 
has been prepared. 


a condensed summary of them with any 
hope of doing justice either to their sub- 
stance or to their form. At the same 
time, an abridged statement may suc- 
ceed in presenting some of the most 
salient thoughts of each lecture, and in 
indicating the main drift of an extremely 
interesting discussion. 

In the opening lecture, the speaker 
declared that it was his purpose to 
follow the adventures of Our Lady of 
the Common Law, and to find out how 
she had fared in all her varied adven- 
tures since the Middle Ages. It would 
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be seen, said he, that her fortunes had 
been quite as varied as the fortunes of 
the heroines of medieval romance. 
This symbolism furnished the pictur- 
esque titles of the lectures. 


I, OUR LADY AND HER 
KNIGHTS 


All organized bodies that have any 
history get a character and reputation 
that may be stronger than those of the 
average individuals. For this continuity, 
which we must admit exists, it is not 
safe to offer a definition, but better to 
use a symbol. Let that symbol be the 
genius of the Romans. The genius of 
the common law is to be comprehended 
by going back to Germanic origins, and 
tracing its continuous development. 

Taking the Germans as described by 
Tacitus we find among them four chief 
characteristics. They had a life of great 
publicity, with personal command only 
in the time of war, and ultimate decision 
as distinct from executive authority and 
preliminary counsel in the hands of the 
free men assembled in arms. The family 
is monogamist. 

Morals are simple and, by comparison 
with Greek or Roman habits, extremely 
strict; for cowardice and effeminate vice 
there is no mercy. Gambling, on the 
other hand, is unrestrained and adven- 
turousness encouraged. Women not 
only exhort men to valor, but are con- 
sulted in affairs of weight, though not 
in public. 

When we look at the modern social 
ethics of Europe and North America we 
cannot fail to recognize the persistence 
of the type. Who taught us respect 
for women? Our Germanic ancestors. 
Who laid down for us the faith that the 
life of a free nation is public and its 
actions bear lasting fruit because they 
are grounded in the will of the people? 
Our heathen ancestors. Who bade us 
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not only to hate but despise the baser 
forms of vice and held up an ideal of 
clean and valiant living which European 
Christianity could assimilate, so becom- 
ing a creed not only of God, but of self- 
respecting men? Again, our heathen 
ancestors. 

The traditions of a public life and of 
a common council are typical of those ° 
that have survived. The Tudors in 
England kept within the bounds of tradi- 
tion, and succeeded in carrying out their 
policies. The Stuarts went further than 
the people would permit, and they con- 
sequently fell. 

The archaic virtues have their draw- 
backs, and in the next lecture we shall 
see what some of them are. The common 
law is the result of human history and 
human nature, and not at all a monster 
of perfection. No doubt we want per- 
fection of law, but the assertion that the 
law is the perfection of reason is sixteenth 
century pedantry and nothing more. 
The law ought to be reason, but we can 
scarcely hope for perfection if the law 
remains a human and vital thing. 


II. THE GIANTS AND THE 
* GODS 


The giants are the formalities and 
tradition of the law. The giants have 
been known to be tyrants, but, on the 
whole, they have been the good servants 
of Our Lady of the Common Law; have 
brought order out of chaos and made it 
possible for the gods to reach Valhalla. 

At this day there is no need to explain 
that formality is an essential feature 
of the archaic law. Persons who talk of 
primitive simplicity, if they still do, 
confound rudeness of instruments and 
poverty in execution with simplicity of 
ideas. Prehistoric language, customs, 
and superstitions are exceedingly com- 
plex. The history of modern culture is, 
in essentials, a history of simplifications. 
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Now, formalism in law and procedure 
seems to have two roots, one rational 
and the other irrational. The rational 
ground is the need of a hard and fast 
rule to make it clear that the law is the 
same for all men. The irrational ground 
goes back to the oldest form of super- 
stition, the prehistoric belief in sym- 
bolic magic. It is assumed that words 
have in themselves an operative virtue 
which is lost if any one word is substi- 
tuted for another. 

Such formalities were the strange 
guardians among whom Our Lady of 
the Common Law was born and cradled. 
They were her true guardians in their 
day. Better even bad rules than a rule 
which is not of law. It was a great and 
true word that Ihering spoke when he 
said: ‘Form is the sworn enemy of 
caprice. She is Freedom’s twin sister.” 

The giants are stark and grim figures 
in our sight, yet their force cleared a 
way for the gods through chaos, and 
without them the gods would never have 
come to Valhalla. But the guardians 
became tyrants when, in a community 
growing civilized, the judicial results of 
semi-magical ritual ceased to be toler- 
able, and the so-called judgments of God 
were openly deemed unjust alike by men 
of wai and by men of religion. Their 
ways could not be mended; they must 
be broken, and a new body must be 
fashioned for the justice which, in its 
old embodiment, was too visibly blind, 
even in the eyes of twelfth century 
suitors. 

It was written of the Church that 
kings should be her nursing fathers. No 
less truly might it be said of the com- 
mon law. The King’s overriding power, 
a power both to devise and to execute, 
was the only one strong enough for the 
work. Royal inquests, royal precepts 
and decisions, ingenuity of royal officers 
at least as eager to bring fees into the 
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King’s coffers and enhance the reputa- 
tion of the King’s court as to procure 
ease and satisfaction to suitors, were 
the means not precisely of abolishing the 
inflexible and cumbrous old procedure 
— we had not formally begun to abolish 
anything — but of relegating it to an 
obscurity where it was speedily for- 
gotten, and so completely forgotten, too, 
that professed antiquarian lawyers could, 
almost down to our own time, believe 
trial by jury to be immemorial. 

Form for form’s sake has been a harsh 
mistress, and the demon of subtlety for 
subtlety’s sake has been the cause of 
tremendous evils. The evils have not 
been due to the archaic forms of the 
law, but, in most cases, to the degenera- 
tion of the archaic forms into something 
else. 


III. SURREBUTTER CASTLE 


Perverse ingenuity once let loose on 
the art of pleading, went for some centu- 
ries from bad to worse, notwithstanding 
occasional mitigations. We may see 
what the bastard formalism of pleading 
had come to be in England in the second 
quarter of the nineteenth century if we 
use the guidance of a very learned per- 
son, Sergeant Hayes, afterward a Justice 
of the Queen’s Bench for a short time, 
who knew the system thoroughly and 
did his best to bring about its downfall. 

Our ancestors of the eighteenth cen- 
tury were not stupid or slothful. They 
knew the raiment of the law wanted 
mending, and they mended it as well as 
they could in their time, having cam- 
paigns in Flanders and rebellions to 
think of. But it was only patchwork, 
and ultimately the rents were made 
worse. After the common fashion of 
English public business, reforms were 
introduced piecemeal and without any 
settled plan, and so, while they lightened 
some of the most pressing grievances, 
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they raised fresh difficulties almost at 
every turn, and in the first half of the 
nineteenth century the confusion of 
common law pleading had become, as 
Sergeant Hayes found it, more intricate 
than ever. 

I have not heard that in any Ameri- 
can jurisdiction there was any judicial 
or other regulation whose effects were 
as disastrous as those of the New Rules 
made by the English judges in 1834, but 
I suppose that on the whole complaints 
of the same kind were pretty common, 
as otherwise it would be hard to account 
for the existence of modern codes of pro- 
cedure in New York and other states, 
and for various alterations short of actual 
code pleading, from the simple and al- 
most patriarchal method of Vermont, 
which Mr. Phelps described to me many 
years ago, to the more elaborate scheme 
of Massachusetts, resembling, in a general 
way, that which satisfied our courts in 
England under the Common Law Pro- 
cedure Acts, from 1852 to 1875. 


IV. ENEMIES IN THE GATE 


So far we have spoken of the dangers 
to the common law within her own house- 
hold. Before we can understand the 
limits and the difficulties of possible 
remedies in the Middle Ages we must 
consider the outside foes which had to 
be fought at the same time. One kind 
of these, as they were the most shame- 
less, were the most formidable, namely, 
men who were strong enough, in parts 
of England remote from the central 
authority, to defy legal justice and legal 
process openly. We find the danger of 
great men defying the law not only 
recognized, but prominent in the dooms 
of the Saxon kings. 

Next we have to consider the enemies 
of the law and legal order in modern 
times. We do not mean ordinary crimi- 
nals, for lawbreakers, occasional or 
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habitual, do not undertake at this day 
to subvert the law, but only do their 
best to thwart or evade it in their own 
particular interests. 

Various modern theorists, political or 
economical, are hostile to particular 
legal institutions or their existing forms; 
and hence it is easy for their opponents, 
and sometimes profitable, to charge them 
with conspiring against the very exist- 
ence of the law. Concerning Socialism 
in its many forms there is plenty of room 
for legitimate criticism, but the antino- 
main heresy seems to be about the last 
kind that it can be reasonably accused 
of. For the one thing in which all 
Socialistic plans agree is in requiring not 
less legal compulsion than is imposed by 
existing civilization, but a great deal 
more. 

Herein we may note that some persons 
who have been called, or have even called 
themselves, Socialists, were really An- 
archists ; William Morris, for example, as 
shown by his ‘‘News from Nowhere,” 
which, whatever else it may be, is the 
most delightful exposition of pacific 
anarchism in our language. 

Our Lady does not care much by what 
name the Chief Magistrate is called, 
whether his office is elective or heredi- 
tary, whether he has as much active 
discretion of his own as the President 
of the United States or as little as a 
modern king of Great Britain. What 
she does care for is that government, 
whatever its forms, shall be lawful and 
not arbitrary; that it shall have the 
essential attributes for which Chief 
Justice Fortescue’s word was “politi- 
cal” as far back as the fifteenth century. 

She looks for trusty servants who 
will stand by her in the day of need. She 
demands fearless and independent judges 
drawn from a fearless and independent 
bar, men who will not swerve from the 
straight path to the right hand for any 
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pleasure of rulers, be they aristocratic 
or democratic, nor be drawn aside to the 
left by more insidious temptation of 
finding popular favor in opposition. If 
Our Lady’s servants are not of that 
spirit, all the learning of all their books 
will not save them from disgrace or her 
realm from ruin. If they are, we shall 
never see the enemy whom she and they 
will be afraid to speak with in the gate. 


V. RESCUE AND RANSOM 


Having now seen something of the 
troubles that beset Our Lady of the 
Common Law and her servants at sundry 
stages of their pilgrimage, we may well 
befcurious about the remedies; and here 
we must deal tenderly with lay common 
sense, which may be apt to think that we 
are making a great fuss and mystery 
about nothing, to magnify the impor- 
tance of our Faculty. 

The plain man is ready enough to 
believe that the common law has had 
outworn and cumbrous tools to work 
with. What he does not so readily see 
is why we should not scrap our old plant 
like other modern men of business and 
say no more about it; or for that matter, 
why it was not done centuries ago. “So 
simple a thing,”’ he will say, “for you 
lawyers to devise new and better forms; 
you have not even the cost of materials 
to reckon with; nothing but pen and 
ink — yes, and brains, I know.” 

“My dear man,” answers Our Lady 
of the Common Law, “‘I have to tell you 
that it was just you lay people, as often 
as not, who hindered my servants from 
improving things in the simplest way 
when they were eager to do it, and 
drove them into making their improve- 
ments by crooked devices, to the great 
disparagement of my honor and worship 
and useless charges and vexation of my 
suitors.” 

A remedial method the most obvious 
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and at first sight the most useful js 
specific amendment by legislation, dj. 
rected to particular defects as they are 
discovered or come to be more urgently 
felt. Without doubt this is a serviceable 
instrument when rightly handled, but 
in unskillful hands it can be a remedy 
worse than the disease. Until our time 
it was commonly considered as belong. 
ing to the technical part of the law and 
left to the leaders of the profession. It 
is much older than we commonly recog- 
nize. 

Even a tinker of genius cannot get 
beyond tinkering, and tinkers are not 
men of genius asa rule. Best of all ways 
of reform is that the courts should never 
be wanting in the knowledge of their 
own inherent powers and the courage to 
use them. This achievement is of a 
felicity not reducible to classification or 
rule. 

The modern condition of legislative 
discussion has brought in the danger of 
amateur meddling and the not very 
desirable antidote of purposely framing 
technical amendments in the form least 
intelligible and most repulsive to the lay 
mind. Much has been said in the re- 
proach of lawyers, but there is more and 
worse to be said, if we choose to say it, 
against the man of business who thinks 
he knows better. 

The latest way of amendment we have 
to note is the deliberate reconstruction 
of jurisdiction and procedure on a huge 
scale; a heroic method adopted in many 
countries outside the common law, but 
oftener than not for political or national, 
rather than for purely legal reasons. 


VI. ALLIANCE AND CONQUEST 


The common law, like the English 
language, contains a great deal of mixed 
and composite material, but has an 
individual structure and character which 
are all its own; and, also like the Eng- 
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lish language, on the whole, has had the 
best of it in competition with rivals. 

Amid the conflicts and compromises 
of the common law with the canon 
law, the law merchant, and equity, there 
is no case, I believe, of the common law 
having lost ground in the presence of 
another system. There are certainly 
many where it has gained, and the ques- 
tion is forced on an inquiring mind, to 
use the words of a recent ingenious 
Frenchman: ‘To what is due the su- 
periority of the Anglo-Saxons?” 

The fact that the common law of 
England has more than held its own with 
its rivals is not due to the intrinsic 
virtues of our race or altogether to the 
superior justice or convenience of our 
rules. The quality or the common law 
of England which has enabled it to more 
than hold its own with its rivals is per- 
haps the quality of toughness. The 
boldest champion could never say in 
our praise that we take any pains to 
make our ways easy for strangers who 
have a mind to learn them. The fact 
remains that the common law shows 
assimilative power which to all appear- 
ances grows by what it feeds on. 

There is this great difference, that 
other laws are special and personal, while 
the common law is not. It is the law 
not of a class or of a kindred, but of the 
whole kingdom, and the men who dwell 
therein. On the other hand the canon 
law, to take the case of the greatest 
rival, is personal though it is universal. 

Our Lady the Common Law takes, as 
a matter of course, whatever other juris- 
dictions have left for whatever reason, 
and keeps it with very little chance of 
losing it again. Moreover, being of a 
free hand, she knows how to take as 
well as to give nobly and without false 
shame, which is a high point of gener- 
osity and something of a divine secret. 
Her cloak will open as wide as the 
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Madonna’s and the children she wel- 
comes under it are adopted for her very 
own. Where the occasion was not ripe 
for full intimacy, she has been polite in 
making friends of rivals and possible 
adversaries. 

About the same time as the annexa- 
tion of the law merchant in England was 
completed, Our Lady began to extend 
her influence beyond seas in various 
ways. Only one law, the common law, 
has ever gone forth into the world beyond 
the narrow seas under or in company 
with the British flag. Everywhere our 
system has made its mark, and often 
without official confidence. 

The tendency to imitate English 
models is strongest in criminal and con- 
stitutional law, considerable in mercan- 
tile law; while in the private civil law 
of property (excluding real estate) and 
obligations it is less though not negli- 
gible, and in the regions of real estate, 
the family and succession, it hardly 
exists. Indeed, those are not parts of 
our system which any English lawyer 
would recommend for general adoption. 

Most remarkable is the success of 
English criminal law, for it would be 
hard to name a British possession where 
it does not prevail under one form or 
another. 


VII. PERILS OF THE MARKET- 
PLACE 


Our Lady the Common Law is not a 
professed economist, yet she is not with- 
out certain ideas of economic justice, 
which her servants have endeavored to 
apply with such consistency as they 
might to the circumstances of different 
periods. Those ideas cannot be confined 
within the dogmatic lines of any partic- 
ular school. They cannot be invoked as 
a universal rule of economic policy. 

There is no doubt that the manner in 
which the standard principles have been 
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worked out has been largely modified 
by the doctrines in favor among econo- 
mists and publicists for the time being, 
and, accordingly, the tendency of decis- 
ions has inclined to one or another with 
the fluctuation of theory. The oscilla- 
tions have been less violent in case-law 
than in legislation, and they have fol- 
lowed expert opinion, or what was 
deemed to be such, rather than the voice 
of the multitude or the party. For the 
men who make law, by judicial methods 
at any rate, are not mere men in the 
crowd; they rather belong to the edu- 
cated class who mediate between the 
leaders of thought and the general pub- 
lic. opinion that sooner or later follows 
them. Without any aid of legislation, 
without expressed disapproval of a single 
authority, the law as to restraint of 
trade has in our own time effected a 
change of front that has brought it 
completely into line with modern busi- 
ness conditions. 

The common law favors competition 
wherever free competition is practicable, 
but prefers regulation by publicauthority 
to restrictions imposed by any combina- 
tion of private interests; and this, in 
either case, with a view to the common 
advantage, and not on any assumption 
of absolute natural rights. 

Now, we must be careful at the out- 
set not to be misled into making familiar 
historical words bear a purely modern 
significance. Free competition is favored 
in the law. That is true, but it did not 
originally mean unlimiced competition 
between all men. The merchants and 
the tradesmen of the Middle Ages held 
to be qualified persons. Before they 
could exercise their business they passed 
through a stage of apprenticeship and 
when they became free of their guild or 
craft, this freedom was the same (as 
almost always in medizval speech) as a 
privileged condition, as much earned by 


a special training as that of the learned 
professions of this day. 

The man who had thus made himself 
a full member of a craft or corporation 
had a positive right to exercise his cal]. 
ing, or “lawful mystery,’’ without hin. 
drance, and his neighbors were entitled 
on their part to the benefit of his skilled 
work. Our modern notion of letting 
every man try his chance, and trusting 
unchecked competition between all sorts 
of competent and incompetent persons 
to secure the public interest automati- 
cally, may have its virtues, but it is 
modern, and not medieval. 

The old common law made no objec- 
tion to the self-government of the trades, 
nor, with one material reservation, to 
the number of one trade in any one place 
being limited. The reservation was 
that the privilege must not be abused 
so as tocreate a monopoly. The crafts- 
man has his rights, which must be pro- 
tected; it is also his duty to exercise 
them for the public good, and he may 
not disable himself from exerting them. 
Doubtless, abundant mistakes were 
made in working out such a system, and 
some which now appear to us childish. 
Still it was in itself a consistent plan, 
and by no means contemptible. 

It had to pass away with the condi- 
tion of society for which it was made 
but it left its mark in a continuing hatred 
of monopoly which has not lost its vigor 
in the latest jurisprudence and legisla- 
tion of English-speaking countries; a 
vigor which, now as much as ever, needs 
to be guided by well-advised judgment. 
If the competition under equal condi- 
tions is to be free, then it follows that 
the consequences must be accepted. A 
man cannot complain if a more skilful 
or fortunate competitor diminishes his 
profits. A monopoly is exactly what 
the law will not give him. 

It is curious that our earliest classical 
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authority on the necessary toleration of 
competition relates not to rival trades- 
men, but to rival schoolmasters, who 
certainly would have joined in making 
short work of any unqualified intruders, 
a process not unknown, it is said, in 
modern politics. 

It is obvious that in a frame of society, 
which no longer limits competition, the 
claim of the individual to be guaranteed 
against unfair competition becomes 
much stronger. Indeed, if we insisted 
on our institutions being or appearing 
logical (as happily we do not), the in- 
dividual might say with some plausi- 
bility to the state: — 

“You turn us all out to compete with 
one another, and say that if half of us 
are ruined the other half have only 
exercised their common rights. You 
say the result is worth more to the com- 
munity than it costs. Good: but why 
should the cost fall wholly on innocent, 
unsuccessful competitors? If they suffer 
for the common good, why should not 
the community compensate them? 
Either go back to the old plan of limit- 
ing competition or insure us as individ- 
uals against the consequences of your 
collective policy.” 

Thus the Nemesis of unchecked indi- 
vidualism would lead tosomething which 
I suppose would be not improperly de- 
scribed as a form of state socialism. 
There is one answer to be sure which 
is decisive if accepted, namely, that 
these matters do not concern the state 
at all. 


VIII. THE PERPETUAL QUEST 


What shall be the attitude of a good 
lawyer and a good citizen toward the 
problems among which the lot of the 
common law is cast? He will recognize, 
in the first place, that they are alive and 
not to be solved out of a digest and that 
the work is never finished. If it ever 
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seemed to be finished the law would have 
ceased to be a living science, and would 
be fit for nothing more than to be petri- 
fied in an official corpus juris. For prin- 
ciples, even the most certain, are capable 
of infinite application, and the matter is 
always changing. The Knights Errant 
of Our Lady the Common Law must be 
abroad on a perpetual quest; no sooner 
is an adventure accomplished than a 
fresh one is disclosed, or arises out of 
that very achievement. There is no 
strife in the past which has not some 
lesson for the future. : 

Courts have to be guided, legislators 
have to be warned. Not a word shall be 
said here in derogation of an advocate’s 
duty to take every point that can fairly 
be taken for his client. Still, there is a 
higher and a lower kind of advocacy, in- 
cluding work out of court, without any 
prejudice to the client’s interest. 

Not long ago a learned friend of Lin- 
coln’s Inn was talking with me of a late 
eminent English conveyancing counsel 
whose pupil he had been. Other men 
might be as learned, said my friend, but 
I worked much with him, and whoever 
worked with him might be sure that he 
wanted to put the business through. 
That is, in plain words, which no rhetori- 
cal expansion could better, the spirit 
of the law and the true lawyer. Ask 
yourself at every doubtful turn what 
will best help the business through, and 
you will have a good professional con- 
science and grateful clients. 

We shall not think the less of the 
common law for not being infallible and 
invincible. Some say she is a hard mis- 
tress. It is true that she will not be 
content with any offering short of man’s 
best work; she would not be faithful to 
herself if she were. Some call her capri- 
cious. It is true that she does not un- 
dertake to command world success for 
her followers; earthly fortune may be 
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added to them, but is not the reward 
she promises. There are some who call 
her arbitrary. True it is that we have 
to learn her speech, but when we have 
learned enough of it to speak it freely, 
we know that open discussion and un- 
fettered criticism are the very light of 
the law. 

Some complain of her tongue as bar- 
barous. Well, the Latin of Roman law 
falls short at best of classical perfection, 
and when one gets below the surface of 
our medieval books, French and Latin, 
one finds them at least as human as The 
Digest and far more living and human 
than Justinian’s Institutes and the glos- 
sators. Rather we may praise our Lady 
the Common Law in the words of a poet 
who was not a lawyer, words not written 
concerning her, and nevertheless appro- 
priate: — 

Our lady of love by you is unbeholden; 
For hands she hath none, nor eyes, nor lips, nor 
golden 


Treasure of hair, nor face, nor form; but we 
That love, we know her more fair than anything, 


This was written by Algernon Charles 


Swinburne in praise of Liberty. If there 
is any virtue in the common law whereby 
she stands for more than intellectual 
excellence in a special kind of learning, 
it is that Freedom is her sister, and in 
the spirit of freedom her greatest work 
has ever been done. 

By that spirit Our Lady has embold- 
ened her servants to speak the truth 
before kings, to restrain the tyranny of 
usurping license, and to carry her ideal 
of equal public justice and ordered right 
into every quarter of the world. By the 
fire of that spirit our worship of her is 
touched and enlightened, and in its 
power, knowing that the service we ren- 
der to her is freedom, we claim no inferior 
fellowship of our brethren of the other 
great Faculty, the healers of the body 
and the comforters of the soul, the 
lovers of all that is highest in this world 
and beyond. There is no more arduous 
enterprise for lawful men, and none more 
able, than the perpetual question of 
justice laid upon all of us who are 
pledged to serve Our Lady of the Com- 
mon Law. 





The Adoption of the Recall in California 


HE results of the vote of California, 
October 12 on twenty-three differ- 
ent constitutional amendments were 
striking. Official returns from 2,877 
precincts out of 3,121 in the state gave 
these results: for woman suffrage 
119,830, against 117,779; for the initiative 
and referendum, 138,181, against 44,850; 
for the judicial recall, 148,572, against 
46,290. 
The closest fight was over the amend- 
ment placing under the jurisdiction of 
the railroad commission public utilities 


of all sorts. The commission will have 
power to fix passenger and freight rates 
on railroads, and to veto rates fixed by 
the companies, while none of its deci- 
sions shall be subject to court review 
except on the plea of confiscation. 
Another amendment adopted was that 
providing that hereafter ‘‘no judgment 
shall be set aside or a new trial granted 
in a criminal case on account of improper 
direction of the jury or the admission or 
rejection of evidence unless, upon re- 
view of the whole case, including the 
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evidence, the court shall be convinced 
that the error has resulted in a mis- 
carriage of justice.” 

All the amendments had been ap- 
proved by the legislature before being 
submitted to the people at the polls. 

The adoption of the amendments re- 
lating to woman suffrage, the initiative 
and referendum, and the judicial recall, 
is no doubt due chiefly to aradical senti- 
ment which differentiates the democracy 
of the newer from that of the older 
states, but it may also have been due, 
to a considerable extent, to the promi- 
nence of local political issues of the 
movement overshadowing all others. 
Many doubtless voted for these meas- 
ures from a desire to purify political 
conditions in California, and the drastic 
action taken by no means necessarily 
foreshadows recourse to the initiative 
and recall except in extraordinary emer- 
gencies. United States Senator John G. 
Works declared: ‘‘These are extraor- 
dinary remedies to be used only in 
cases of extraordinary necessity. I 
believe the people of California are wise 
enough to use them fairly and justly.” 

These measures of direct popular 
government having been incorporated 
in the constitution of California, granted 
that the constitutionality of legislation 
later adopted be sustained, may not, in 
their practical operation, bring about 
anything like the political revolution 
which might too readily be looked for. 

The judicial recall, applying to all 
judges save those elected in chartered 
cities, was adopted directly in the face 
of President Taft’s earnest utterances, 
and the overwhelming majority by which 
it was carried is surprising. 

California is not the first state to 
apply the recall to the courts, Oregon 
having the same provision. Other 
western states are of the same temper, 
and if they have not already made their 
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judges subject to dismissal, will soon 
do so. 

In this connection the New Orleans 
Times-Democrat observes: ‘‘Whether the 
Californians have acted wisely remains 
to be seen. In the past they have had, 
perhaps, greater cause for discontent 
with the conduct of certain members of 
their judiciary than the people of any 
other state. It is by no means assured 
that they will actually use the weapon 
just adopted against their judges. Other 
western states have refrained, and to 
this day, we believe, no judge has ever 
been ‘recalled’ in this country.” 

Woman suffrage was adopted by a 
much smaller majority, San Francisco’s 
adverse majority being 13,705, which 
was more than offset in the rest of the 
state. Even in San Francisco progress 
is measured by the fact that fifteen years 
ago this city recorded 24,000 majority 
against the amendment. 

California is the sixth state to grant 
full suffrage to women. The first state 
in the Union to take this step was Wyo- 
ming, in 1869. There was no other addi- 
tion to the states where women might 
vote until 1893, when Colorado granted 
them the franchise. In 1896 two states, 
Utah and Idaho, passed suffrage amend- 
ments to their constitutions. The state 
of Washington had a vote on the ques- 
tion at the election of 1910, and gave 
the vote to women, although the measure 
had been twice defeated in that state, 
in 1889 and again in 1898, once by 
19,000 and later by 9,000. 

The election undoubtedly afforded 
many illustrations of the danger of re- 
ferring too many questions to the voters 
at once. So many questions could not 
possibly be treated with the deliberation 
necessary. The San Francisco Call says: 
“The vote was large, but it is doubtful 
if the great body of the voters gave to 
the propositions the time and study 
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necessary to understand them thor- 
oughly and to estimate their conse- 
quences. There were too many amend- 
ments, and the official sheets of informa- 
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tion tended rather to confuse than to 
clarify the mind and judgment of the 
electorate.” 





Is Our Constitution too Rigid? 


HAT the Constitution of the 

United States should be more 
easily amendable is the conviction 
of Monroe Smith, Professor of Roman 
Law and Comparative Jurispru- 
dence in Columbia University.’ Al- 
though the constitutional amendment, 
for example, empowering Congress to 
tax incomes, has been ratified by thirty- 
four states, containing seventy-three 
per cent of the population of the forty- 
six states, a small minority is still able 
to frustrate the will of the greater part 
of the nation. Professor Smith con- 
siders this an extraordinary situation, 
paralleled in no other constitutional 
country in the world. 

There are several grounds for his 
belief that the Constitution should be 
more easily amendable. In the first 
place, in the absence of final amend- 
ment of the Constitution, a process of 
“change by the establishment with gen- 
eral consent of new governmental cus- 
tom”’ has developed. Instances of such 
amendment of custom or by interpreta- 
tions are so obvious that they donot need 
to be cited. This kind of amendment has 
been made necessary ‘“‘by the practical 
impossibility of formal constitutional 
amendment.” But there are limits 
beyond which this sort of development 
cannot go. Up to a certain point the 
Constitution will be bent by the economic 
and social process which it now checks; 





“Shall We Make our Constitution Flexible?” 
By Munroe Smith. North American Review, v. 194, 
p. 657 (Nov.). 


beyond that point there is danger of its 
being broken, for even the boldest inter- 
pretation can hardly change the Consti- 
tution to meet many of the new demands, 
and the doctrine of private rights which 
has been read into the Constitution im- 
pedes ‘‘the satisfactory solution of many 
industrial problems by the state legisla- 
tures.” 

On this point, that it may be im- 
possible to bend the Constitution with- 
out breaking it, there is likely to be a 
difference of opinion. It will be argued 
by some that the Supreme Court, though 
it may feel constrained for a time to 
resist bold innovations, must eventu- 
ally succumb to the pressure of public 
opinion and allow them, and that this 
will be equally true, whether some new 
exercise of governmental activity is 
involved or a new phase of the doctrine 
of the inviolability of private property. 
It might further be argued that there is 
no reason why judges should be deemed 
to sympathize with the interests of one 
class in the community more than an- 
other, that they do not constitute a class 
which solidifies with any one social or 
economic group, and that it is nothing 
but the doctrine of judicial precedent 
which impedes their ready response to 
the popular will; we shall soon get 
away, it may be contended from this 
standpoint, from the notion of the bind- 
ing authority of precedent. With such 


considerations Professor Smith does not 
deal. 
A second ground for the need of a 
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more flexible Constitution is argued 
more forcibly and clearly. Professor 
Smith says: — 

“The effort to bend the Constitution 
to meet new social needs, and the tend- 
ency to evade its restrictions when these 
appear harmful, may be justified on the 
ground of necessity; but progress along 
these lines has many undesirable results. 
Evasion of law does not increase respect 
for law, and the lack of respect for law 
is already one of our national vices. 
Further, the attempt to evade the law 
and to justify its evasion is unfavorable 
to intellectual integrity, to straight 
thinking and honest speech, on the part 
of our legislators, and also, in second 
instance, on the part of our judges.” 

The feeling of most people will be that 
Professor Smith is right on this point. 
There is, of course, the consideration 
that whereas the written Constitution 
is now accepted as the test of the funda- 
mental law, a policy of amendment by 
judicial interpretation, once firmly estab- 
lished, would lead to a change in the 
attitude toward the written Constitu- 
tion. We would virtually be living under 
an unwritten Constitution, as in Eng- 
land, and the letter of the law would 
not occupy so prominent a place in man’s 
minds as to lead them to accuse judges 
of a lack of candor, nor would judges 
themselves have to feel any shame in 
setting up new criteria of constitutional 
rights. The fallacy of such reasoning, 
however, lies in the fact that our Ameri- 
can institutions have their roots in a 
living written Constitution which can- 
not become an obsolete instrument of 
merely historical interest, and that the 
written Constitution will long retain an 
undisputed supremacy which it does not 
exert in the fundamental law of other 
countries. Consequently judges must 
continue to give heed to the letter of 
the law, and to avoid every suspicion of 
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chicanery in attempting to override its 
provisions. 

A third reason for making the Con- 
stitution more easily amendable is the 
need of injecting a more wholesome 
spirit into national party politics. Pro- 
fessor Smith writes: — 

“Mr. Roosevelt’s New Nationalism 
would be an excellent party programif the 
results that he desires could be attained 
without amending the Constitution; 
but in view of the practical impossi- 
bility of securing the necessary amend- 
ments in the constitutional way, his 
propaganda began, and has for the 
present ended, in criticism of the Su- 
preme Court because that tribunal has 
not developed our constitutional law 
along new nationalistic lines. Whether 
Mr. Roosevelt’s strictures are justified 
or not is here beside the question. His 
attitude is cited to show the difficulty 
of building up a party pledged to radical 
reform measures, when it is obviously 
impossible for a party to redeem such 
pledges. If a party that can carry a 
presidential election by a fair majority 
of electoral votes could also amend the 
Constitution, a strong national party 
might well be formed with a program 
more radical then Mr. Roosevelt's, a 
program which men of conservative 
temper would probably term socialistic. 
Under such conditions, conservatives 
would no longer be able to rely upon the 
rigid Constitution and the Supreme 
Court to protect property interests; 
they would be forced to organize a party 
representing their principles. Even a 
conservative, if a broad-minded man, 
might view such a result with satisfac- 
tion. National parties would then 
represent something besides the scram- 
ble for office, and their leaders would 
probably be men of a different type from 
the majority of our practical politicians.” 

It may be added that such a change 
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would enlarge power and responsibility 
in the executive and legislative depart- 
ments of the federal Government, and 
would unquestionably tend to intro- 
duce new dignity into public life. 

A fourth reason for making the Con- 
stitution less difficult of amendment is 
the position in which the federal judi- 
ciary are placed, which is a position 
never contemplated by our political 
theory. It was not intended that the 
judges should have an absolute veto, 
but only a suspensive one. The suspen- 
sive veto, in Professor Smith’s opinion, 
provides all the check on overhasty 
legislation which is desirable. Just as 
the suspensive veto is overridden in the 
states, by the easy adoption of amend- 
ments to state constitutions, there should 
be means of overriding it in the nation 
at large. To give the judiciary an abso- 
lute veto is to compel them to exercise 
political as well as judicial functions, and 
to stimulate the agitation for an elective 
judiciary and the judicial recall. 

Coming now to the means by which 
the Constitution should be amended, 
Professor Smith discusses Professor Bur- 
gess’ proposal, made twenty-one years 
ago, that the following plan be adopted: 
“Proposal of amendments by two suc- 
cessive Congresses, Senators and Repre- 
sentatives acting in joint assembly and 
resolving by simple majority vote; sub- 
mission of proposals to the legislatures 
of the several states, these again acting 
in joint assembly and resolving by 
simple majority vote; assignment to 
each state of the same weight in the 
count of votes as in a Presidential elec- 
tion, and ratification of amendments by 
a simple majority of the state votes 
thus weighted.” 

Professor Smith finds this plan defec- 
tive in so far as it fails to recognize the 
federal principle of equality of states. 
He therefore proposes the following 


plan as superior: ‘‘Proposal of amend- 
ments by the majority vote of both 
Houses in two successive Congresses; 
submission of such proposals to the legis- 
latures of the several states or to con- 
ventions in the several states or directly 
to the voters in each of the states, as 
one or another of these modes of ratifi- 
cation may be proposed by Congress; 
and ratification of proposals by a major- 
ity of the states, provided that the rati- 
fying states contain, according to the 
last preceding enumeration, a majority 
of the total population of all the states. 

“The plan here outlined accepts Pro- 
fessor Burgess’ suggestion that an 
amendment proposed by one Congress 
must be accepted by a second Congress 
with a newly elected House of Repre- 
sentatives before the proposal may be 
submitted to the states. In addition to 
the arguments for such delay cited above, 
which seem conclusive, it may be noted 
that this longer period of consideration 
and discussion will probably produce 
proposals of superior precision. . . . 

“The most important feature, how- 
ever, of the plan here suggested is the 
proposal to lodge the final power of 
amendment, the truly sovereign power 
in our system, in a majority of states 
containing a majority of the total popu- 
lation of all the states.” 

It will be observed that the adoption 
of Professor Smith’s scheme, while it 
would increase the flexibility of the Con- 
stitution, would by no means result in a 
highly flexible Constitution. A con- 
siderable period must elapse before an 
amendment can become effective, and 
the assent of two successive Congresses 
would be required before amendments 
could be submitted to a popular vote. 
We would, therefore, still be living under 
a comparatively rigid Constitution. The 
difference would be that it would not 
be of the abnormal rigidity now existing. 
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LABOR PROBLEMS AND WORK- 
MEN’S COMPENSATION 


The Trade Union Label. By Ernest R. Spedden, 
Ph.D., Sometime Instructor in Political Economy 
in Purdue University. Johns Hopkins University 
Studies, series 28, no. 2. Johns Hopkins Press, 
Baltimore. Pp. 100 (index). ($1.) 


Latter-Day Problems. By J. Lawrence Laughlin, 
Ph.D., Professor of Political Economy in the 
University of Chicago. Charles Scribner's Sons, 
N. Y. Pp. 302 (index). (1.50 met.) 


Beneficiary Features of American Trade Unions. 
By James B. Kennedy, Ph.D., Professor of Political 
Economy in Wells College. Johns Hopkins Univer- 
sity Studies, series 26, nos. 11-12. Johns Hopkins 
Press, Baltimore. Pp. 128 (index). (50 cts. paper.) 


Work-Accidents and the Law. By Crystal East- 
man, member and secretary of the New York 
State Employers’ Liability Commission. Being 
the fifth volume of the Pittsburgh Survey in six 
volumes, edited by Paul Underwood Kellogg for 
the Russell Sage Foundation. Charities Publica- 
tion Committee, New York. Pp. xvi, 220-++ twelve 
appendices 109+ index 11. ($1.50 met; the set $10.) 


Risks in Modern Industry. Special number of 
Annals of American Academy of Political and 
Social Science, v. 38, no. 1, July, 1911, Philadelphia. 
Pp. 278. ($1.) 


RITING of “The Trade Union 
Label,’’ Ernest R. Spedden says: 
“The unions have not as a rule attempted 
to encourage the demand for label goods 
by making the label a mark of superior 
material or workmanship. The diffi- 
culty in the way of such a plan is obvi- 
ous; the union is not organized to 
further the interest of any particular 
part of the workingmen in the trade, 
but to establish conditions for the trade 
as a whole. ” 

John Graham Brooks, discussing the 
union label in 1898, said that in certain 
trades ‘‘a label that should be con- 
fidently known to stand for definite 
improvement in the life of the worker 
would attract a powerful public sym- 
pathy,” and he complained that the 
rules under which the union labels were 
issued gave ordinarily no guarantee of 
good quality of work or of sanitary con- 
ditions. 


The method governing the use of the 
union label is typical of the methods of 
trade unions. The label, originally 
designed to appeal to trade-unionists to 
support other unions and to combat 
cheap immigrant labor, eventually came 
to be used to appeal to the sympathy 
of the general public with the union 
cause. There have fortunately been 
some indications to make the label a 
badge of superior workmanship in cer- 
tain trades, but ordinarily it has been 
simply a means of telling the public 
that workmen were receiving the union 
scale of wages. Even though the label 
may not have been a means of boycotting 
competing non-union goods, it has been 
a means of combating non-union Jabor 
by the characteristic method of solicit- 
ing support without showing any eco- 
nomic superiority of the trade-union 
product. 

As a substitute for the trade-union 
policy of seeking to dominate the market 
by other means than those of normal 
competition, Professor Laughlin pro- 
poses the competitive principle of pro- 
ductivity or efficiency. To illustrate the 
advantages of free competition over 
“‘bucking”’ against a threatened over- 
supply of labor, he instances the great 
increase of wages for both skilled and 
unskilled labor during the past fifty or 
sixty years, which increase has been 
accompanied by a fall in the price of 
many commodities consumed by the 
laboring class. Were the unions to adopt 
this principle of efficiency, ‘‘the contest 
between union and non-union men would 
no longer be settled by force,’’ because 
“the sympathy of the public would be 
transferred from the non-union, or the 
unfit, to the union, or fit men.... 
This policy unmistakeably opens the 
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path of hope and progress for the 
future.” 

Dr. Spedden has written a mono- 
graph on the trade-union label that is a 
valuable contribution to economic his- 
tory, but a few reflections on the ques- 
tions of economic progress and public 
policy presented by this subject would 
have rounded out his discussion into a 
more symmetrical form. 

Professor Laughlin’s treatment of 
socia! and labor questions, in his essays 
on ‘Socialism a Philosophy of Failure,” 
“The Abolition of Poverty,” ‘Social 
Settlements,”’ ‘Political Economy and 
Christianity” and “Large Fortunes,”’ is 
sound. He lays himself open to the 
imputation of being neither an indi- 
vidualist not a collectivist. His modera- 
tion is apparent in such statements as 
this: “Just as soon as the acts of any 
person infringe upon the rights of others 
the state should interfere in the interest 
of equality and justice. Beyond this 
limit individual activity should be left 
untrammeled and encouraged to believe 
that it will receive all the rewards due 
“to its own initiative.” 

The function of trade-unions as fac- 
tors in collective bargaining is so familiar 
that one readily overlooks the fact 
brought out by Professor Kennedy, that 
“American trade-unionism owed its 
origin as much to the desire to associate 
for mutual insurance as to the desire 
to establish trade rules.’’ The activities 
of the trade-unions in insuring their 
members against death, disability, sick- 
ness, and superannuation have been 
extensive. Though such insurance ac- 
tivities, originally of primary importance, 
have become secondary, they still are 
a leading factor in building up the mem- 
bership of trade organizations. If the 
adoption of workmen’s compensation 
laws result in a transfer of these activi- 
ties to the state, the trade-unions will 
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have lost one means of securing mem- 
bers, and the consequences are likely 
to be beneficial, if the trade-unions thus 
cease to exercise, in the interest of their 
own members, functions which should 
be performed by the state in the interest 
of all workingmen, and come to concen- 
trate their entire attention on the funda- 
mental conditions necessary to the high- 
est welfare of the laboring classes. 

As a basis for study of the appalling 
economic waste of industrial accidents, 
the findings of the Pittsburgh Survey 
already occupy the position of a classic. 
Pittsburgh’s yearly Joss is shown by its 
annually sending out from its mills, rail- 
road yards, factories and mines, 45 one- 
legged men; 100 hopeless cripples, walk- 
ing with crutch or cane for the rest of 
their lives; 45 men with a twisted, use- 
less arm; 30 men with an empty sleeve; 
20 men with one hand; 60 with half a 
hand gone; 70 one-eyed men — 500 
such wrecks in all. “Such is the trail 
of lasting misery,”” says Miss Eastman, 
““work-accidents leave behind.”’ 

The facts impartially presented in 
this volume as the result of dispassionate 
study of “the short and simple annals 
of the poor’’ show the necessity of some 
new system of compensation to take the 
place of the law of employers’ liability. 
The following requirements of legisla- 
tion are postulated: (1) every seri- 
ous accident must be made a certain 
and considerable expense to the em- 
ployer; (2) a considerable share of the 
economic loss must be shifted to the 
whole body of consumers; (3) the possi- 
bility of disputes must be reduced to a 
minimum. So much should be admitted, 
with only slight qualification. 

The legal aspect of the workmen’s 
compensation program, which is impor- 
tant, is ably discussed by Lancelot 
Packer, secretary of the Employers’ 
Liability and Workmen’s Compensation 
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Commission, Washington, D.C. Mr. 
Packer has prepared a brief on the 
power of Congress to impose an abso- 
lute liability irrespective of negligence. 
He considers numerous decisions of the 
Supreme Court of the United States 
and other authorities and concludes: — 


English Common Law started with absolute 
liability, irrespective of negligence, for harmful 
acts. 

That such liability was modified from time 
to time by judicial decision and statute to suit 
the prevailing ideas of social policy. That in 
accordance with such social policy such abso- 
lute liability remained for certain classes of 
acts. That it exists today for the custody and 
ownership of dangerous things, such as fire. 
That a man acts at his peril in certain situa- 
tions, such as in creating a dangerous reservoir 
on his land (Rylands v. Fletcher) and that a rule 
of absolute liability is moreover attached to 
certain contractural relations and callings, such 
as carriers of goods and apparently innkeepers. 
In the United States, too, it is seen that the 
Supreme Courts of certain of the states have 
adopted the doctrine of Rylands v. Fletcher, and 
admitted the existence in their common law of 
instances of absolute liability, irrespective of 
negligence. That the Supreme Court of the 
United States in decisions later than the Nitro- 
glycerin case, has given recognition to the fact 
that such instances of liability irrespective of 
negligence exist under the English Common 
Law (Zernicke case), and exist in the texture of 
our law (as in the rule of master’s responsibility 
for competent agent’s negligence). It will be 
seen also that state statutes imposing an abso- 
lute liability have been upheld by the Supreme 
Court of the United States, citing as justifica- 
tion, reasons of policy, such as protection of 
employees and safety of the public (Mackey case), 
and the difficulty of proving negligence, and 
justice (Mathews case — just when both parties 
equally faultless duty of insuring against loss 
should rest on railroad, which creates the peril 
for its own profit), under the police power, as 
well as under the power of a state over corpora- 
tions. 

From statements made by the Supreme Court, 
it would appear, too, that development of the 
law in accordance with the needs of the times 
is not to be discouraged. 

It has recently been decided in the Employers’ 
Liability cases (207 U. S. 463), that Congress 
has the power under the Commerce Clause to 


regulate the relations of master and servant in 
interstate and foreign commerce as regards 
accidents in that commerce. Can it then be 
doubted that the Supreme Court would uphold 
the power of Congress, if in so doing it should 
see fit to adopt a rule of absolute liability irre- 
spective of negligence for accidents to employees 
incident to such commerce, a rule that the whole 
experience of the civilized world has adopted 
as both expedient and just — thereby discarding 
the rule which requires proof of negligence, 
which that experience has proved to be inex- 
pedient and unjust. 


HOCHHEIMER’S MANUAL OF 
CRIMINAL LAW 


A Manual of Criminal Law, including Forms 
and Precedents. By Lewis Hochheimer, of the 
Baltimore Bar. King Brothers, Baltimore. Pp. 
270 and table of cases and index 65. 

NE takes up so thin a book as this 
on so large a subject with a feeling 
that it must be superficial. However, 
the present volume is an exception. It 
does not aim at any historical exposition 
of criminal law, nor does it attempt to 
expound any of the disputed or doubtful 
propositions that prove so puzzling and 
close in criminal law. The author has 
set himself the task of presenting the 
existing law “in terse phrase and com- 
prehensive form, incorporating no irrele- 
vant statement and omitting no essential 
detail.” 

The definitions are not in the time- 
honored phrases established by the old 
masters and reiterated by generations 
of lawyers, but the author has boldly 
struck out, regardless of past authori- 
ties, and uses everyday language of his 
own that gives point and character to 
his accurate statement of the essentials 
of each crime. Thus, for example, his 
definition of embezzlement: ‘‘Embezzle- 
ment means the fraudulent misappro- 
priation of a thing by a person to whom 
it has been entrusted. The term is 
applied to offenses created by statutes, 
variant in their terms, but having the 
common design to make punishable, 
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within the operation of the principles 
governing as to larceny, acts of virtual 
theft differing from larceny only in 
the respect that the original taking of 
the thing in question was lawful or 
with the consent of the owner.” This 
covers the ground fully and adequately 
and is refreshingly pointed. 

The book is divided into two divi- 
sions. The first part deals with the 
rules and principles of the substantive 
criminal law. The second covers arrest, 
pleading, procedure, and kindred sub- 
jects. There is also a collection of 
forms. The work shows accurate and 
intelligent handling and will prove a 
valuable book for table reference and 
prosecuting attorneys, judges and law- 
yers practising in the criminal courts. 
Where forms in criminal proceedings 
are so largely a matter of statute or 
local practice the value of the collection 
of forms may be questioned, but we 
have no hesitation in commending this 
book to the careful consideration of the 
profession. 





A LAWYER’S NOVEL OF THE 
“MEN HIGHER UP” 
The Shadow Men. By Donald R. Richberg. 
Forbes & Co., Chicago. ($1.25.) 
. HE Shadow Men,” by Donald R. 
Richberg of the Chicago bar, a 
novel which exhibits seriousness of pur- 
pose and literary instinct, is the weaving 
in of a little love affair into the legal 
and executive end of the big modern busi- 
ness corporation. There is the big 
wealthy Mr. Moulton, who controls 
and directs the actions of the officers 
of the corporation, and there is the 
scapegoat who assumes all the blame 
for the illegal acts. Then there is the 
government investigation, the self-sacri- 
fice of the scapegoat to save the big 
promoter, and his subsequent convic- 
tion. Upon his release from prison he 


returns and is taken into Moulton’s 
home as a great hero. 

Moulton then secures for him the 
position of secretary of a big car repair 
concern. The books of the concern do 
not show that Mr. Moulton owns any 
of the stock, but there are constant 
transfers of stock, which make the scape- 
goat suspiciousof Moulton’s transactions. 
Then charges of graft and fraud are 
made against the officers by some of the 
stockholders, and the scapegoat again 
gets into trouble. He threatens to give 
away Moulton and his clique rather 
than be sent to jail again, but after 
a conversation with Moulton in which 
Moulton’s daughter plays a prominent 
part, the scapegoat disappears. His 
attorney friend who has been handling 
his defense suspects that a trip abroad 
is contemplated, and hurries to New 
York and finally locates him on a depart- 
ing steamer. He coaxes him to come 
back, and they return and stand for 
trial. The defense interposed urges that 
the crime charged has been committed, 
and that the scapegoat is not the guilty 
man but that there are men higher up. 
These men higher up are designated as 
“The Shadow Men.” 

Mr. Richberg has one of his old ex- 
perienced lawyers, who should know 
the true facts, criticize the bar in the 
following harsh terms: — 

“But what do we find: —a mass of 
lawyers, well trained in fact, ill trained 
in thinking, stupidity at the bottom, 
unscrupulousness at the top, uninspired 
and bewildered mediocrity between, 
practising before judges selected through 
a political machinery that eliminates 
the high-minded, the studious and the 
impartial, with unerring and partially 
intentional regularity. We find legis- 
latures, dominated solely by self-interest, 
tinkering with the fundamental prin- 
ciples of good government, aided, to 
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our shame be it said, by high courts 
ruled by motives alike pitiful and sin- 
ister. Add to these conditions the fact 
that the courts are sought by clients — 
especially by the important clients for 
whom great cases are fought — not for 
the establishment of justice, but purely 
and simply for the accomplishment of 
private profit.” 

Again: — 

“Nothing is so sure to interest people 
as to point out that the man who is 
more successful than you is not brainier, 
but simply more dishonest.” 

And again: — 

“All of us are born to give some- 
thing to life, and every law of God or 
Man says that he who takes more than 
he gives is a Thief.” 


THE AUTOBIOGRAPHY OF A 
SHYSTER 


The Confessions of Artemus Quibble. By 
Arthur Train. Charles Scribner’s Sons, New 
York. Pp. 227. ($1.30 met.) 

T IS always entertaining to read of 

the exploits of upstarts whose 
assurance and audacity balks at no 
obstacle in the path of success, and whose 
callow resourcefulness triumphs over 
every untoward circumstance. ‘The 
Confessions of Artemus Quibble” deal 
with the career of a clever, unscrupulous 
young man who succeeded, without the 
help of character, education, or real 
ability, in raising himself to the un- 
enviable position of the most prosper- 
ous and disreputable shyster imaginable, 
eventually to land in Sing Sing prison, 
where poetic justice required that he 
be sent at a much earlier stage of the 
story. The ingenuity of Quibble is 
marvelous, and Mr. Train is to be com- 
plimented on his fertility of invention. 
New York lawyers will recognize much 
that is familiar in the escapades of this 
ambulance-chaser, swindler, and scoun- 
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drel, this promoter of sham suits, abettor 
of criminals, and grabber of his clients’ 
savings, but a large part of his adven- 
tures exceed the bounds of probability, 
and simply furnish material for a ridicu- 
lous tale which grotesquely exaggerates 
the evils of professional practice that it 


portrays. 

From a literary standpoint the story 
is nothing but a pot-boiler, but it will 
furnish diversion to many a lawyer in 
weary hours. The action is animated, 
and the hero undeniably clever. 


BOOKS RECEIVED 


ECEIPT of the following new books is ac- 
knowledged :— 


Law for the American Farmer. By John B. 
Green of the New York bar. Rural Science Series. 
Macmillan Company, New York. Pp. 368+ index 
70. ($1.50 net.) 

A History of the American Bar. By Charles 
Warren of the Boston bar. Little, Brown & Co., 
ro Pp. 562+ 24 (appendix and index). ($4 
nei. 

Constitutional Law. By James Parker Hall, 
A.B., LL.B., Professor of Law and Dean of Law 
School, University of Chicago. LaSalle Extension 
University, Chicago. Pp. xiv, 375+ 82 (appen- 
dices and index). ($3 met.) 

Capture in War on Land and Sea. By Hans 
Wehberg, Dr. Jur. (Diisseldorf). Translated from 
Das Beuterrecht im Land- und Seekriege. With an 
introduction by John M. Robertson, M.P. P. S. 
King & Son, London. Pp. xxxv, 191+ 18 (bibliog- 
raphy and index). (5s. met.) 

Studies in American Elementary Law. By 
John C. Townes, LL.D., Professor of Law, Univer- 
sity of Texas, author of ‘‘Townes on Texas Plead- 
ing, ‘Townes on Torts,” etc. 2d ed. T. H. 
Flood & Co., Chicago. Pp. xxvii, 626+ 68 (index 
and appendix). ($4 met.) 

The Panama Canal: A Study in International 
Law and Diplomacy. By Harmodio Arias, B. A., 
LL.B., Sometime Exhibitioner and Prizeman of 
St. John’s College, Cambridge; Quain Prizeman in 
International Law, University of London. P. S. 
King & Son, London. Pp. xiv, 148+ 38 (appendices 
and index). (10s. 6d. net.) 

The Individualization of Punishment. By Ray- 
mond Saleilles, Professor of Comparative Law in 
the University of Paris and in the College of Social 
Science. With an introduction by Gabriel Tarde, 
late magistrate in Picardy and Professor of Philos- 
ophy in the College of France. Translated from 
the second French edition by Rachel Szold Jastrow, 
with an introduction by Roscoe Pound, Professor 
of Law in Harvard University. Modern Criminal 
Science Series, v. 4. Little, Brown & Co., Boston. 
Pp. xliv., 313+ 6 (index). ($4.60 met.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Agency. ‘The Real Estate Broker and His 
Commissions.” By Prof. Floyd R. Mechem, 
Chicago University. 6 Illinois Law Review 145 
(Oct.). 


First instalment of a succinct statement of 
the law in numbered sections with elaborate 
footnote annotations. 


Commerce Court. ‘Equitable Jurisdiction 
of Commerce Court over Dismissal Orders of 
Interstate Commerce Commission.” By Paca 
Oberlin. 73 Central Law Journal 259 (Oct. 13). 


Discussing the jurisdiction of the new Com- 
merce Court particularly with reference to its 
decision in Proctor & Gamble Co. v. U.S., July 
20, 1911. 

“Considering then that the true meaning and 
effect of a dismissal order of the Commission is 
a finding that no cause has been made out for 
its interference under the acts to regulate inter- 
state commerce and that the jurisdiction of the 
Commerce Court is limited to specific classes of 
cases for specific purposes the conclusion seems 
inevitable that the United States Commerce 
Court has no jurisdiction upon general equitable 
nn a0 to review a dismissal order of the 

nterstate Commerce Commission.” 


Corporations. See Property and Contract. 


Criminal Procedure. ‘Trial for murder 
in England.” 45 American Law Review 641 
(Sept. — Oct.). 

On July 4, 1910, John Alexander Dickman was 
tried before Lord Coleridge for the murder of a 
paymaster in the employ of a collier and was 
convicted on circumstantial evidence. The case 
is fully reported the arguments and testimony 
being included. It is doubtful if a case more 
interestingly typical of English criminal procedure 
could have been selected. 

“It is desirable,” says the New York Law 
Journal (v. 46, p. 260, Oct. 18), ‘‘that members 
of the bar carefully read the report, noting 
particularly the attitude of the trial judge and 
the active part he took as well as the co-opera- 
tive spirit of counsel is officers of the court. 
Undoubtedly the presiding judge displayed 
more initiative throughout the proceeding and 
went futher in affirmatively guiding the jury in 
his summing up than is customary in America 
or indeed than probably would be tolerated 
outside of the federal and perhaps a few other 
American courts. We believe, however, that no 
unprejudiced lawyer could read this summing 
up without ee impressed not only with the 
great ability with which the evidence was mar- 
shaled, but also with the fairness with which 


the issues of fact were actually left to the jury 
for their determination. The unfortunate May- 
brick trial did a great deal to prejudice the 
American bar against English methods in crimj- 
nal trials. We believe that that case was excep. 
tional; certainly the present trial was conducted 
in an entirely different spirit.” 


“The Indictment and Its Preparation in 
Illinois.” By Thomas Marshal]. 6 Illinois Law 
Review 162 (Oct.). 

The inference to be drawn from this article 
is that in some respects the Illinois system may 
lay too much stress on formal technicalities, 
‘‘Remember that the indictment has to do with 
all of the substantive law, much of the procedural 
law, and with the facts of each case. Study the 
facts and the law and be sure to aver every ele- 
ment of the crime in the statute. Look out for 
clerical errors, dates, signatures, and name of 
parties, and avoid misjoinder. Having done all 
this, lay down your pen and await calmly the 
inevitable motion to quash.” 


Defamation. ‘Publication of Libel by 
Communication to Stenographer.” By John 
Caldwell Myers. 26 Bench & Bar 105 (Sept.). 


Pullman v. Hill (1891), 1 Q. B. 524, and 
Gambrill v. Schooley, 93 Md. 48, together with 
some other cases following their authority, seem 
to be the source of this strange rule. 

“Even if it be conceded that the harsh rule 
laid down in Pullman v. Hill and Gambrill v. 
Schooley is technically correct, it cannot be 
doubted that the strictness of the rule will 
eventually be relaxed by judicial interpretation, 
or modified by legislative enactment, to meet the 
new conditions arising from the necessities of 
modern business. Pullman v. Hill has alread 
been greatly limited by subsequent Englis 
cases, and has been followed by the Canadian 
courts with great reluctance. Gambrill v. 
Schooley has been approved by the courts of 
Alabama and Virginia, it is true, but it by no 
means follows from this that the question has 
been definitely settled in this country. In Owen 
v. J. S. Ogilvie Publishing Company (32 App. 
Div. 465), the New York Supreme Court has 
taken a step in the right direction by holdin 
that where the person dictating the letter an 
the stenographer are common servants there is 
no publication.” 


Evidence. ‘‘The Value and Admissibility of 
Photographs as Evidence.”” By W. C. Rodgers. 
73 Central Law Journal 241 (Oct. 6.). 

“It is very clear that it would be a reversible 
error to permit a photograph to be introduced 
in evidence without some evidence of its correct- 
ness. Sellers v. State, 91 Ark. 175, 180.” 

Federal Practice and Procedure. See Mo- 
nopolies, Procedure, United States Courts. 
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“De I’ Homme Consideré par la 


Feminism. 
Femme Anglo-Saxonne comme une Nécessité Bio- 
logique, mais en méme temps comme une Excrots- 


sance Sociale.” By L. D. Journal du Droit 
International Privé, v. 38, nos. 7-10, p. 1169. 


In a recent divorce case in San Francisco, the 
wife against whom the action was brought 
ublicly declared, “In my opinion man is a 
iological necessity, but at the same time a 
social excrescence.”” In this article, for the 
opinions of which the Journal disclams respon- 
sibility, it is maintained that there are scientific 
grounds for this view, as may be deducted, for 
example, from the social life of ants and bees. 
A fantastic picture is drawn of the future 
ocratie or woman-ruled state, in which 
man will be effectually limited to the functions 
of difficult labor and of continuing the species. 


Freedom of Speech. See Labor Legislation. 

Game Laws. ‘‘Excusable Violations of the 
Game Laws.” By Almond G. Shepard. 18 
Case and Comment 237 (Oct.). 

Treating of violations of the game laws which 
are legally justified, such as in defense of life or 
property; the power of the state to interfere 
with the enjoyment and disposal of reclaimed 
wild game by virtue of the police power is dis- 
cussed. 

“The Rights of Amateur Sportsmen.” By 
John B. Green. 18 Case and Comment 243 (Oct.). 


“A History of Game Legislation in the United 
States.” By Walter A. Swan. 18 Case and 
Comment 248 (Oct.). 


Government. ‘Shall we Make our Consti- 
tution Flexible?” By Prof. Munroe Smith, 
Columbian University. North American Review, 
v. 194, p. 657 (Nov.). 

The most important article of the month. See 
p. 636 supra. 

“American and Canadian Political Methods.” 
By Henry Jones Ford. North American Review, 
v. 194, p. 685 (Nov.). 


“With the comparatively few measures that a 
Canadian legislature has to consider, business 
can, of course, proceed in regular order. Public 
— is determined not in committee-rooms, 

ut by public discussion on the floor of the 
House. Inasmuch as the drafting of bills is 
done by experts, questions of form do not 
occupy the time of the House, so there is time 
for real debate. The ability of a member is 
shown not by the number of bills he is able to 
pass or by the amount of appropriations he is 
able to get, but by his eminence as a debater 
and his acuteness as a critic of public policy. 
This explains how it is that workingmen may 
rise to such high positions in English common- 
wealths. ... 

“These differences in the organization of public 
authority have important consequences in every 
department of public life. The concrete results 
impress everyone that crosses the border. They 
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affect every court, every public utility, every 
institution of government.” 


See Feminism. 


History. ‘General Lee and the Confederate 
Government.” By Thomas Nelson Page. 
Scribner’s, v. 50, p. 581 (Nov.). 


“The Confederate Government had theories 
about cotton; theories about political economy 
in which cotton played a controlling part; 
theories about the necessity of the South’s being 
recognized by the leading power of Europe. 
They held the opinion that not only the North, 
but Europe. was dependent on cotton — “King 
Cotton,” as it was termed. To control the sup- 
ply of cotton and withhold it from Europe was 
in their opinion, to compel the recognition of 
the Southern Confederacy by Great Britain and 
France. Thus, though the Southern armies 
starved and supplies could have been had for 
cotton, the Government forbade the transac- 
tions which might have relieved the situation, 
and while the ports of the South were being 
steadily sealed up, one after another, by block- 
ade squadrons, and the cotton was being cap- 
tured, abandoned, or burned, they still followed 
to the end the fatal ignis fatuus of foreign inter- 
vention, and failed to utilize to the utmost their 
own resources. The leaders were more high- 
minded than practical. 

“The Confederate Government had theories 
of finance. . . . In fact, the Confederate Govern- 
ment, by which is signified its officials, had theo- 
ries about nearly everything, on which, indeed, 
they were quite willing to stake their lives, if 
this would have done any good. Unfortunately, 
however, these views, whatever their soundness 
in the abstract, when put to the practical test 
in the crucible of war, did not result in success, 
and the sincerity with which they were held did 
not add to their value. Lee’s army starved and 
dwindled while the Confederate Congress debated 
and debated.” 


“Cleveland’s Administrations, II.’"" By James 
Ford Rhodes. Scribner’s, v. 50, p. 602 (Nov.). 


“The interval between December 17 and 
January 2 was a gloomy period for patriotic 
and peace-loving Americans. The prospect of 
possible, even probable, war with England 
‘vas dismal enough. I remember that on the 
evening of January 2, I asked General Francis 
A. Walker what way there was out of the 
situation when each nation had given the 
other an ultimatum. ‘One or the other,’ he 
said, ‘must crawl, but the news in tonight’s 

per shows the resolution of the “‘difficulty.””’ 

his was the report of Dr. Jameson's raid into 
the Transvaal. His capture and the congratu- 
latory dispatch of the German Emperor to 
Kruger followed. Though the British govern- 
ment had remained silent since Cleveland’s 
message of December 17, the English press 
had been bellicose, but now the irritation of the 
public at the German Emperor’s dispatch was 
so acute that Cleveland’s offense was forgotten. 
Thenceforward things moved steadily to a 
harmonious settlement.” 
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Industrial Accidents. ‘‘The Relation of 


Fatigue to Industrial Accidents.” By Emory S. 
Bogardus. American Journal of Sociology, v. 17, 
p. 206 (Sept.). 


In this opening instalment the author deals 
with the problem of formulating ‘‘a law of the 
development of the fatigue processes which 
accompany continued work, in so far as they 
may be related to accidents.” 

The law finally deduced is as follows: ‘‘Unin- 
terrupted muscular activity is accompanied by 
inaccurate muscular co-ordinations, which in- 
crease irregularly and at a rate largely deter- 
mined by the speed and relative difficulty of the 
activity for the given individual.” 


International Arbitration. ‘The Legal 
Evolution of Peace.”” By Edwin M. Borchardt, 
Law Librarian of Congress. 45 American Law 
Review 708 (Sept.—Oct.). 


In the first stage of private justice disputes 
were settled by limitless resort to private war 
and private vengeance. In the second stage, 
private vengeance was restricted to certain 
offenses and persons and pecuniary compensa- 
tion was introduced. In the third stage private 
vengeance was partly but not wholly controlled, 
the lo being powerless to compel all disputants 
to come into his court. In the fourth, a judi- 
cial method of settling private disputes was 
fully established. 

Likewise, the method of settling international 
disputes passes through an evolution of four 
corresponding stages. First we have wars of 
utter license and unrestrained cruelty, like those 
of the Reformation; then the introduction of 
humanizing agencies through the influence of 

t writers, like Grotius and Vattel, resulting 
in such work as that of the Geneva, Brussels, 
St. Petersburg and Hague conferences; then, 
thirdly, the concurrent existence of regulated 
public war and a system of international arbi- 
tration. The writer hopes that the fourth stage 
will be realized, in the form of a victory for 
the judicial system in international as well as 
private relations, and sees indications that it 
will be. 

“The Deficiencies of Law as an Instrument 
of International Adjustments.” By Rear- 
Admiral A. T. Mahan, U.S. N. North American 
Review, v. 194, p. 674 (Nov.). 

“The positiveness inherent in the very idea 
of law, its lack of elasticity, renders it too fre- 
quently inadequate to the settlement of certain 
classes of disputes, because in the cases an 
accepted law exists, decision in accordance with 
which wonld simply perpetuate injustice or sus- 
tain intolerable conditions.” 

“The Arbitration Treaties and the Constitu- 
tional Powers of the Senate.”” By Senator Henry 
Cabot Lodge. Editorial Review, v. 5, p. 901 (Oct.). 


Senator Lodge opposes the ratification of the 
treaties, resting his argument mainly on the 
ground that the submission of questions to the 
Joint High Commission of Inquiry, to determine 


whether any dispute is justiceable, would be an 
unconstitutional delegation of exclusive soy- 
ereign powers of the Senate. 


“Report of the Senate Committee on Foreign 
Affairs.” Avdocate of Peace, v. 73, p. 222 (Oct.). 


The majority report, presented by Senator 
Lodge, which is not so able as the minority re- 
port, pursues the line of argument above indi- 
cated. The minority report, presented by 
Senator Root, for himself and Senators Cullom 
and Burton, says in part: — 

“The real objection to the clause which 
commits to the proposed joint commission ques- 
tions whether particular controversies are arbi- 
trable is not that the commission will determine 
whether the particular case comes within a 
known line, but that the commission, under the 
general language of the first article, may draw 
the line to suit themselves instead of observing 
a line drawn by the treaty-making power. If 
we thought this could not be avoided without 
amending the treaty, we would vote for the 
amendment to strike out the last clause of 
Article III, for it is clearly the duty of the 
treaty-making power, including the Senate as 
well as the President, to draw that line, and 
that duty cannot be delegated to a commission. 

“We do not think, however, that any such 
result is necessary. It certainly is not intended 
by the treaty; and it seems that it can be effec- 
tively prevented without amending the treaty 
by following a practice for which there is abun- 
dant precedent, and making the construction 
of the treaty certain by a clause in the resolu- 
tion of consent to ratification.” 

Senator Burton, discussing the subject more 
minutely, says in his supplemental views ap- 
pended to the minority report: — 

“The existing treaties of 1908 provide, in 
the very words which have been incorporated 
in the treaties under consideration that the 
special agreements submitting questions to 
arbitration shall be made by and with the advice 
and consent of the Senate. The power of the 
Senate to decide whether or not certain questions 
should be arbitrated was clearly just as much 
impaired or surrendered in those treaties as is 
the right to pass upon an enlarged list of ques- 
tions in the pending treaties. Arbitration treaties 
may be special or general; if special, they 
include single controversies or agreements; 
if general, they are framed to include all 
controversies, or specific categories of contro- 
versies, as they may arise. The Senate has 
ratified treaties of both classes, and it is clear 
that in neither class has it abdicated its 
prerogatives.” 


Interpretation and Construction. See 
Judicial Legislation. 
Interstate Commerce. 
Court, Monopolies. 
Judicial Legislation. ‘‘The Common Law 
and Judicial Legislation.’”” By Andrew Alex- 
ander Bruce. Chicago Legal News, v. 44, p. 60 
(Sept. 28). (Continued in following issue.) 
This paper, read before the North Dakota 


See Commerce 
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Bar Association as the president’s address, is 
worthy of perusal for its vigorous and profound 
thought. Particularly able argument is adduced 
to refute the proposition that on a question of 
fact and of necessity the Supreme Court of the 
nation may oppose its judgment to those not 
merely of the state legislatures, but of the state 
courts, and that the state tribunals may on like 
questions of fact overrule the judgments of their 
own state legislatures. This ‘‘is a doctrine which 
although, until recently, generally acquiesced 
in, has no foundation in sound reason nor sanc- 
tion in the history of our jurisprudence. It can 
only be asserted on the theory that our legisla- 
tive bodies are undemocratic, unintelligent and 
unrepresentative. It is a doctrine which has 
been grafted upon but which has not been 
rooted in our English or in our American 
jurisprudence. It is the product of class pride 
and of class prejudice. It was not, indeed, until 
after the Civil War that the doctrine of the 
supremacy of the courts was ever asserted in 
relation to the acts of a popular parliament or 
a popular legislature, when that body was act- 
ing within its legislative domain. In England 
the doctrine was only announced as a check to 
an unlawful exercise of the royal prerogative 
and never as a check upon the popular parlia- 
ment after that parliament had once assumed 
form and become in any manner representa- 
tive. ... 

“There can, indeed, be no question of the 
right and power of the courts to compel public 
officials to keep within their legal pm ad and 
to prevent, for instance, the executive from 
judging or legislating and the legislature from 
judging or the states from encroaching upon 
the domain of the national Congress. There is 
a wide distinction, however, between this and 
the setting aside of an act of a > ae such 
as the Eight Hour Labor Law, which is passed 
by a popular assembly within the undoubted 
sphere of its legislation and not for the purpose 
of oppression, but of protection. The province 
of the courts, in other words, is to keep the 
public and the public officials within the law 
and not to check the legislative bodies in the 
exercise of their law-making powers. This, 
indeed, with but rare exceptions, has been the 

licy of our courts and it should aiways have 

n adhered to and have been made clear and 
certain.” 


Judicial Powers. See Procedure. 


Labor Legislation. ‘‘Criticizing the Courts.” 
By George W. Alger. Atlantic Monthly, v. 108, 
p. 656 (Nov.). 


“The position in which the American courts 
are placed today is a uliarly delicate one. 
On the one side are those to whom modern 
American legislation is the new barbarism 
threatening the states and nation with a rank 
o- of meddlesome, inefficient, unenforci- 

le laws injurious to industrial development, 

et inevitable, unless restricted, as they ask to 
ave it restricted, by new judicial limitations. 
On the other side are those who contend that 
legislation of the new type is necessary and 
unavoidable, that the collective principle so 
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clearly a in industry in the great aggre- 
gations of capital can only be governed, so as 
to preserve an actual rather than a nominal 
individual freedom, by the enactment of wise 
law; and they, too, are looking to the courts 
to sanction, and not to destroy, new legislative 
programs, and to the increase of governmental 
control over industry to prevent the exploita- 
tion of the people. aes the issue of criticizing 
the courts; hence unreasoning defense, and at 
times intemperate censure, of judicial decisions 
involving the Bakeshop Law, the Workmen’s 
Compensation Law, the Sherman Anti-Trust 
Law, the Oklahoma Bank-Guaranty Law, the 
Interstate Commerce Law, and other legislative 
experiments with the collective principle.” 

“How to Put the People Behind the Law.” 
By Rev. Percy Stickney Grant. North Ameri- 
can Review, v. 194, p. 697 (Nov.). 

“The working-class outlook, on the whole, 
it has unfortunately to be noted, is not broad, 
and some of the decisions adverse to labor we 
are obliged to account for (and this is admitted 
by labor men themselves) as the result of im- 
mature legislation undertaken at the hasty and 
querulous call of labor. . . . Much of the legis- 
lation in the interest of labor has, as can be seen, 
discriminated against corporations and also in 
favor of local labor as against race and nation- 
ality. Not only was it easier for the courts, but 
incumbent upon them, to declare such legisla- 
tion unconstitutional. The fault may lie in the 
wrong instincts of the working class, or in the 
attempt on the part of legislators to satisfy 
labor by passing some sort of legislation in its 
favor, but of such a nature as to make the 
declaration of its illegality certain. 

“If capitalistic camel of legislation is in- 
tolerable, and if working-class control would be 
no better, must we not look for a mean between 
capitalistic control and working-class control; 
that is to say, for a relation between the two 
that will give to neither undue power? .. . 

“A weakening of self-confidence may be ob- 
served today in the capitalistic attitude in 
America, and, at the same time, an increasing 
sympathy for labor among the intellectuals. 
Here, then, we have a mental and moral medium 
in which alone class concession may be secured 
and fixed. This is the field, too, in which wider 
education, mutual confidence and sympathy 
ought to be most helpful in adjusting popular 
grievances.” 


Legal History. ‘‘History of the French 
Notarial System.” By William W. Smithers. 
60 Univ. of Pa. Law Review 19 (Oct.). 

A history of the office of Notary, which ‘“‘is 
older than any other now connected with admin- 
istration or jurisprudence in France.” 

Literature. ‘The Hooligan.” A Character 
Study in one act. By Sir William S. Gilbert. 
Century, v. 83, p. 97 (Nov.). 

This is not the sort of thing we would have 
expected from Sir W. S. Gilbert; the 


tragedy of the prisoner under sentence of death 
is more in the style of Galsworthy. The Gilbert- 
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ian humor, however, will out, as when the 
prisoner is made to exclaim: — 

“‘Hevidence? Call that hevidence? Why, it 
was bloomin’ lies — bloomin’ lies and hevidence.” 


“The Judgment of Pantagruel.’”” By Francois 
Rabelais. (Extract in the Series, ‘‘Law from Lay 
Classics.”) 6 Illinois Law Review 189 (Oct.). 


Marriage and Divorce. ‘‘Agitation for 
Reform of Divorce Laws.’’ Editorial, 26 Bench 
& Bar 87 (Sept.). d 


‘These evils are, in our opinion, (1) the grant- 
ing of divorces for trivial causes to persons who 
migrate or emigrate merely to obtain divorces, 
and (2) the marriage in other states of divorced 
persons forbidden to marry again by the laws 
of their own states. . 

“In New York the statute forbidding a person 
divorced for his or her adultery to marry again 
during the life of the innocent spouse has been 
held not to apply to marriages outside New York, 
which are recognized as valid in this state, even 
where both parties are residents of New York, 
and are married in another state for the express 
purpose of evading the New York law (Van 
Voorhis v. Brintnall, 86 N. Y., 18; Thorp v. 
Thorp, 90 N. Y., 602; Moore v. Hegeman, 92 
iM. ¥.; Gan). « 

“What remedy, if any, is there for this condi- 
tion? New York can, of course, make such 
marriages void in this state, wherever they take 
place; and it is possible that some concerted 
action among the states or some of them might 
be secured for the enactment of laws prohibit- 
ing the marriage in a state of a person forbidden 
to remarry by the law of another state in which he 
has been divorced for his own wrongdoing. . . 
Conceding to every state the fullest right to 
determine for itself what shall constitute 
grounds for divorce, it is still reasonable to ask 
that the local policy be not applied to acts com- 
mitted elsewhere in favor a a person seeking 
to obtain from those acts an effect not given to 
them by thestate in which they were committed, 
and in which he was domiciled at the time. 
And this has been recognized. The uniform 
divorce law repared by the National Congress 
on Uniform Divorce Laws in 1906, and already 
— ted in Delaware and New Jersey, contains 

lause providing, in effect, that no divorce 
shall be granted to a person not a resident of the 
state when the cause occurred, unless such cause 
was ground for divorce in the state where the 
plaintiff then resided (see, for example, Laws 
of N. J., 1907, chap. 216, sec. 6, subd. b, sec. 7, 
subd. b.). Such legislation seems to us most 
commendable. . . 

“The second branch of the ‘ western divorce’ 
evil is due to the divergence of view as to the 
extra-territorial effect to be given to a foreign 
divorce ouens _upon constructive service of 

process. . . . It is most unfortunate that there 
should be a “diversity of view as to the extra- 
territorial effect to be given to divorce decrees. 

“The difficulties of the situation are sufficiently 
obvious, and it is too much to hope for anything 
like a complete remedy for existing evils in the 
near future. The great diversities of opinion 
on the subject preclude the possibility of any 


satisfying federal legislation at the present time, 
even if a constitutional amendment could be 
secured. The best method of approaching the 
Pegislati appears to be through uniform state 

gislation of the kind above suggested. And it 
is 4 eee! that through such reel much 
can be done to minimize the evils to which we 
have referred. While the conference of Govern- 
ors is past, there is no reason why a conference 
of Governors’ representat‘ves should not be 
called to consider this question, as was done in 
1887 at the instance of Governor Hill to consider 
the subject of interstate rendition.” 


Monopolies. ‘‘The Problem of Controlling 
Monopolies.” By William C. McChord. Edi- 
torial Review, v. 5, p. 928 (Oct.). 


Mr. McChord, who was counsel for the 
“Burley” tobacco growers of Kentucky, would 
substitute for the existing system one of ad- 
ministrative regulation of corporations by state 
and national commissions, having functions 
analogous to these of state railway commissions 
and the Interstate Commerce Commission. 


“Is the United States Judiciary Powerless to 
Hurt the Business of a Trust?’”’ By William L- 
Royall. 73 Central Law Journal 297 (Oct. 27). 


“If the argument of this paper is sound, all 
the Government can do is to restrain the Ameri- 
can Tobacco Company from violating the law 
in the future, and to provide penalties for its 
violation of the law in the future. But the 
past is a sealed book, and what the American 
Tobacco Company has acquired in the past 
belongs to it and it cannot be deprived of one 
dollar’s worth of those acquisitions without 
overthrowing the fundamental principle upon 
which social order rests.” 


“A Review of the Opinions of the Chief Jus- 
tice of the United States in the Standard Oil 
and Tobacco Cases." By Albert H. Walker. 45 
American Law Review 718 (Sept.—Oct.). 


Taking the view that all that the Chief Jus- 
tice said about the “rule of reason” was mere 
obiter dicta, and accusing the Court of deliber- 
ately frustrating the will of Congress. 


Municipal Trading. ‘Aspects of Public 
Ownership, IV.’ By Sydney Brooks. North 
American Review, v. 194, p. 737 (Nov.). 


“The probability is that if all the necessary 
data could be collected and examined, munic- 
ipal trading in Great Britain would show a cer- 
tain small advantage over private corporations 
in the matter of the cost of the services supplied, 
but would not show any corresponding advan- 
tage in point of quality. Those, however, are 
assumptions which, whether reasonable or other- 
wise, can neither be proved nor disproved. 
Meanwhile what appears to be certain from a 
study of British experiences is that municipal 
enterprise always leads to an immediate increase 
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of taxation; that its other financial results, 
whether good or ill, are at present so indefinite 
as to be almost negligible; and that the many 
and varied abuses of a political and economic 
character which it entails cannot, therefore, 
be condoned on the plea of its commercial suc- 
cess.”” 

Panama Canal. ‘Necessary Panama Canal 
Legislation.” By Emory R. Johnson. North 
American Review, v. 194, p. 714 (Nov.). 

Treating questions connected with the admin- 
istration of the canal and of the Canal Zone. 


Procedure. ‘Right of Trial Judge to Com- 
ment on the Evidence.” Editorial. 26 Bench & 
Bar 94 (Sept.). 

Here are collected a large number of quota- 
tions from New York decisions defining the 
powers of the trial judge. By way of summary: 

“Under the authorities it is clear that while 
the trial judge in both civil and criminal cases 
may comment upon the testimony, his comments, 
especially in criminal cases, must be very guarded. 
He must make it absolutely plain to the jury 
that the decision of every question of fact rests 
with them, and that whatever opinion he may 
have expressed is not binding upon them, but 
that they are to examine the evidence and decide 
the questions for themselves. At the same 
time, it seems desirable that judges should 
exercise to the full the powers which they have 
of commenting upon the evidence. Their train- 
ing and experience peculiarly qualify them to 
weigh the evidence, to determine its sufficiency 
and to pass upon the credibility of witnesses.” 

“Progress Toward Reform in the Adminis- 
tration of Law.” By Ralph W. Breckenridge. 
Editorial Review, v. 5, p. 943 (Oct.). 

Mr. Breckenridge, who is chairman of the 
Committee of the National Civic Federation 
on Reform in Legal Procedure, describes the 
general movement for the reform of procedure, 
without dealing with special problems. 


Property and Contract. “Privilege Becomes 
Property under the Fourteenth Amendment: 
The Consolidated Gas Decision.’’ By Jesse F. 
Orton, A.M. Independent, v. 71, p. 797 (Oct. 12). 


In Consolidated Gas Co. v. City of New York, 
212 U. S. 19, 157 Fed. Rep. 849, the Supreme 
Court “reviews the report of a legislative com- 
mittee appointed in 1885 ‘to investigate the 
facts surrounding the consolidation’ of the gas 
companies. The committee concluded that 
under conditions existing in 1884, ‘the valuation 
of $7,781,000 for the franchises was not more 
than their fair aggregate value.’ What were 
those ‘conditions?’ (1) The enormous dividends 
paid by the gas companies; (2) a law which 
‘virtually prohibited the laying of any more 
gas pipes in the streets’; (3) an agreement be- 
tween the gas companies ‘fixing the price of gas 
at a figure that paid these dividends’; (4) 
a contended public paying this price ‘without 
objection or protest’; and (5) the existence of 
no jaw that made these high rates or excessive 
dividends ‘illegal.’ 
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“Yet the court complacently comments thus 
on the committee’s report: ‘Assuming as the 
committee did, that the company would be 
permitted to charge the same prices in the future 
which in the past had resulted in these ‘‘enor- 
mous” or ‘‘excessive’’ dividends, it need not be 
matter of surprise that a franchise by means of 
which such dividends had been possible was not 
— as over-valued at the sum stated in 


“The opinion of the Supreme Court, nominally 
against the company, but really in its favor on 
the most serge in the case, was given by 
Justice Peckham, and received the concurrence 
of all the other members of the court — Chief Jus- 
tice Fuller and Justices Harlan, Brewer, White, 
McKenna, Holmes, Day and Moody. Thus 
was the legislative sword, drawn against monop- 
oly, turned back into the vitals of the people, 
in whose protection it had been raised. A 
prohibition designed to check over-capitaliza- 
tion had been transformed, in the judicial 
crucible, into a license for extortion. hus, as 
often happens, the people got the decision, but 
the corporations got the Jaw — for future use.” 


Public Ownership. See Municipal Trading. 

Public Service Corporations. See Prop- 
erty and Contract. 

Rate Regulation. { “Jurisdiction of Certain 
Cases Arising Under the Interstate Commerce 
Act.”” By Henry Wolf Bikle. 60 Univ. of Pa. 
Law Review 1 (Oct.). 


“In short, strict obedience to the provisions 
of duly filed tariffs is the imperative mandate 
of the Interstate Commerce Law, and no court 
can relieve the carrier, or by the same token the 
shipper, from their necessary and proper opera- 
tion. Relief is obtainable only from the Inter- 
state Commerce Commission, and then only in 
those cases where the rate or regulation in ques- 
tion is, in the judgment of that tribunal, unrea- 
sonable. The decisions are well summarized 
by the United States Circuit Court of Appeals 
for the Third Circuit in Morrisdale Coal Co. v. The 
Pennsylvania Railroad Company, in which case 
the Court says (183 Fed. 929, at p. 936 (1910) ):— 

““*These cases [the cases referred to in the 
opinion] conclusively establish the doctrine that 
the Interstate Commerce Commission alone 
has original jurisdiction to determine whether 
an existing rate schedule, or an existing - 
lation or practice affecting rates, or an existing 
regulation or practice of any other kind affecting 
matters sought to be regulated by the act, is 
unjust or unreasonable, or unjustly discrimina- 
tory, or unduly preferential, or prejudicial, and 
that the courts cannot, by mandamus, injunction, 
or otherwise, control or modify any order of the 
Commission made by it in the due performance 
of its merely administrative functions.’ ”’ 


Socialism. ‘‘The Rising Tide of Socialism: 
A Study.” By Robert F. Hoxie. Journal of 
Political Economy, v. 19, p. 609 (Oct.). 

“Socialism has quite suddenly made _ its 


appearance in American politics as something 
more than a mere doctrinaire sect or party of 
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rotest. Its seat of power is in the Middle West; 

ut it is not confined to any one section of the 
country. On the contrary, it is most markedly 
pervasive, its widespread successes indicating 
that beneath the surface it is a force develop- 
ing throughout the country. Nor is this force 
confined to any one class of communities. While 
manufacturing, mining and railroad centres 
stand conspicuous in ialist successes, small 
country towns and purely agricultural communi- 
ties contribute largely to the total; and even 
residential and suburban communities figure in 
the count. On the other hand, to speak of 
Socialism as already a power in American poli- 
tics is to deal altogether in hyperbole. . . . 

“‘The average Socialist recruit begins as a theo- 
retical impossibilist and develops gradually into 
a constructive opportunist. Add a taste of 
real responsibiiity and he is hard to distinguish 
from a liberal reformer. It is the same with the 
movement. These Socialist successes in gen- 
eral, therefore, are a training school of construc- 
tive democracy. This fact should calm the 
fears and allay the prejudices of all those who 
have a real faith in the people.” 

Stare Decisis. ‘‘Effect of Overruling Opinion 
of Court of Last Resort on Rights Acquired on 
Opinion Overruled.” By James E. Babb. 45 
American Law Review 750 (Sept.—Oct.). 

Some of the authorities are reviewed, includ- 
ing the well-known cases of Gelpcke v. Dubuque 
and Muhlker v. N. Y. &c. R. Co., but little new 
light is thrown on the subject. 

Taxation. “The Measure of Income for 
Taxation.” By Truxtun Beale. Journal of 
Political Economy, v. 19, p. 655 (Oct.). 

The writer, who takes for granted the general 
adoption of income taxation in the near future, 
discusses from an economic standpoint the 
adjustment of income taxes in such a way as to 
secure the maximum benefit to the wealth and 
well-being of the community. He argues at 
length in favor of exempting saved income from 
taxation, and he would tax income spent on 
luxuries. 

Uniformity of Laws. See Marriage and 
Divorce. 


United States Courts. ‘The New Federal 
Judicial Code.”” By Hon. Henry B. Brown. 73 
Central Law Journal 275 (Oct. 20). 

Part of the address of Justice Brown before 
the American Bar Association at Boston last 
August, treating of the changes made by the 
new federal judicial code. 


See Commerce Court. 


Workmen’s Compensation. ‘“The New 


York Workmen’s Compensation Act Decision.” 
By James Parker Hall. Journal of Political 
Economy, v. 19, p. 694 (Oct.). 

“In the face of so large a number of instances 
of liability without fault under our system of 
law, it cannot be successfully argued that a stat- 
ute takes property without due process of law 


merely because it imposes a new liability of this 
character. The question instead must be the 
more fundamental one. Does the statute seek 
an end so unreasonable or arbitrary as not to be 
within the legislative discretion? or, Has it 
sought a legitimate end by similarly unreasonable 
or arbitrary means?” 


“Workmen’s Compensation in Illinois.” By 
Samuel A. Harper. 6 Jilinois Law Review 170 
(Oct.). 


“In all cases where the injury results from the 
direct negligence or intentional act of the master 
the servant would seem to have a clear right to 
his common law remedies against him, including 
the trial by jury. The extension of the liability 
of the master, however, to cover the negligent 
acts of a servant or agent, is a comparatively 
recent, judge-made privilege given to the em- 
ployee, and what has thus been given him might 
in reason be taken away in the exercise of the 
reasonable police power of the state.” 


“German Workingmen’s Insurance and For- 
eign Countries.” By Dr. Zacher. American 
Journal of Sociology, v. 17, p. 177 (Sept.). 


A short résumé of the past twenty-five years’ 
experience of Germany. 

“The German principle . . . is superior to 
the liberté subsidiée in this, that it involves both 
parties, workmen and employers in the cost of 
premiums, and so places the entire insurance on 
a firmer, clearer and juster basis, and makes it 
evident to the workmen that the contribution 
of the employer is not a ‘subvention,’ but some- 
thing which they have themselves earned.” 


See Industrial Accidents. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. ‘‘Lafollette’s Autobiography.” 
By Robert M. LaFollette. American Magazine, 
v. 73, p. 3 (Nov.). 


This second installment, dealing with La- 
Follette’s experience in the House of Repre- 
sentatives, gives interesting impressions of the 
period from 1885 to 1891. ‘In those days the 
consideration of private interests of all sorts 
overwhelmed Congress. I have showed how, 
in several instances and in a limited way. I 
tried to fight against them, singly. But... 
such men as Sherman in the Senate and Reagan 
in the House were real constructive statesmen.” 


Camorra Trial. ‘An American Lawyer at 
the Camorra Trial.” By Arthur Train. Mc- 
Clure’s, v. 38, p. 71 (Nov.). 


“As for the lawyers—the avvocati — they 
seem very much like any group of American 
civil lawyers and distinctly superior to the 
practitioners in our criminal courts. Many are 
young and hoping to win their spurs in this 
celebrated case. Others are old war-horses 
whose fortunes are tied up with those of the 
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Latest Important Cases 


Camorra. At least one such, Avvocato Lioy, is 
of necessity giving his services for nothing. But 
it is when the avvocato rises to address the court 
that the distinction between him and his Ameri- 
can brother becomes obvious, for he is an expert 
speaker, trained in diction, enunciation and 
delivery, and rarely in our own country (save 
on the stage or in the pulpit) will one hear such 
uniform fluency and eloquence. Nor is the 
speech of the advocate less convincing for its 
excellence, for these young men put a fire and 
zeal into what they say that compel attention. 


Cuba. “An English View of Cuba.” By 
Sydney Brooks. Forum, v. 46, p. 461 (Oct.). 


“The final impression I brought away was that, 
with all its pay obvious shortcomings, the 
Cuban Republic was faring as well as any 
rational man could expect, that it is the form of 
government which the vast majority of the people 
prefer, and that it has done little to forfeit, and 
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much to deserve, the sympathetic support of 
the American people. ” 


Detection of Crime. 
tective.” By Harvey J. O’Higgins. 
v. 38, p. 52 (Nov.). 


Another Burns detective story. In the 
attempt to run down some counterfeiters, 
Detective Burns found that his amateur detec- 
tive had succeeded only in falling a victim to 
some confidence men who tried unsuccessfully 
to get his money. 


Election Frauds. ‘Seventeen Hundred 
Rural Vote-Sellers.” By A. Z. Blair. McClure’s, 
v. 38, p. 29 (Nov.). 

Written by the district judge who conducted 
the trial resulting in a remarkable revelation of 
corruption in the rural electorate of Adams 
county. 


“The Amateur De- 
McClure’s, 





Latest Important Cases 


Corporations. Corporation Sole of 
Roman Catholic Church Illegal in Penn- 
sylvania — Church Property Controlled 
by Congregations. Pa. 

The decision of the Pennsylvania 
Supreme Court, which on October 21 set 
aside the decree of the Lackawanna 
County court in the suit between Bishop 
Hoban of the Roman Catholic Church 
diocese of Scranton, Pa., and the con- 
gregation of St. Joseph’s Lithuanian 
Church, is far-reaching. The lay mem- 
bers of the congregation who insisted in 
keeping control of the church property 
have won their cause. 

The Court (Stewart J.) said: — 

“The office of trustee simply of legal 
title is not created by ecclesiastic au- 
thority, but created by the law; such 
trustee can exercise no control whatever 
over the property held in trust; being 
an officer created by law and answerable 
only to the law, he can derive neither 
authority nor power from any other 
source. 

“If St. Joseph’s Lithuanian con- 
gregation desires Michael J. Hoban, 


whether described by his episcopal 
office or not, to be the custodian of the 
legal title to their church property, let 
them so declare by a majority vote of 
the adult male membership, and their 
choice will not only be respected by the 
courts, but will by them be enforced 
if necessary.”’ 


Monopolies. Sherman Act Does Not 
Permit Confiscation — Forcible Seizure 
and Sale of Property of Corporation 
Violating the Law. U.S. 


The proposed plan of the American 
Tobacco Company for reorganization 
was approved by the United States 
Circuit Court for the southern district 
of New York in a decision rendered 
early in November, a comprehensive 
decree being issued by the Court en- 
joining ‘common stockholding’”’ and 
any other forms of combinations and 
agreements in restraint of competition. 

The Court (Lacombe J.) said: — 

The Attorney-General has formulated 
the request ‘‘that the stock of the United 
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Cigar Stores Company be sold and dis- 
tributed to parties other than the twenty- 
nine individual defendants or others of 
the common stockholders of the Ameri- 
can Tobacco Company, to the end that 
the corporation be entirely separated 
from any connection with the corpora- 
tions to which the properties and busi- 
nesses now in the combination are to 
be distributed. 

“‘We have no power to grant any such 
request. The Anti-Trust act carefully 
enumerates the penalties for a violation 
of its provisions — fines, imprisonment, 
injunction against continuing to transact 
interstate business, treble damages to all 
persons injured by an unlawful combi- 
nation, seizure and forfeiture of property 
in course of interstate transportation. 
These are certainly ample to enforce 
obedience. By confiscation of property 
in transit and injunction against continu- 
ance in interstate business an offender 
may be put out of active existence into 
a state of paralysis as helpless as disso- 
lution. It might be said that to these 
penalties the Supreme Court has added 
another, a qualified confiscation of 
property not in transit by receivership 
and forced sale. 

“‘Nowhere, however, is there any au- 
thority for the proposition that this 
court may seize the property of private 
persons who may have offended against 
the statute and sell it under conditions 
which would preclude the holder of the 
title or the owner of the equity from 
bidding at the sale so as to compel the 
purchaser to pay a reasonable price for 
it, or from buying it himself if no one 
else will pay full value for it. That is 
confiscation; none the less so because 
the proceeds of such a sale, after paying 
outstanding debts and expenses, are to 
be turned over to the owner. Until 
Congress shall expressly give such power 


to this court, or until some obscure 
language in its grant of power shall be 
construed by the Supreme Court as in 
effect conveying such power, this court 
is not prepared to assume that it pos- 
sesses any such authority. The request 
is denied.”” N.Y. L. Jour., Nov. 16. 


Workmen’s Compensation. Lia- 
bility without Fault—Limits of Police 
Power. Wash. 


The constitutionality of the Wash- 
ington Workmen’s Compensation act 
was sustained in a decision rendered in 
September by the Supreme Court of 
Washington, in Davis-Smith v. Clausen, 
117 Pac. 1101. The statute undertakes, 
by requiring contributions from employ- 
ers to an accident or insurance fund, to 
provide fixed and certain relief for 
workmen injured in extra hazardous 
work and their families and dependents, 
regardless of questions of fault or negli- 
gence, and to the exclusion of every 
other remedy or compensation. 

We quote from the syllabus: — 

“The test of the validity of a law 
which creates liability without fault and 
under which the property of one is taken, 
without compensation, to pay the obli- 
gations of another, is not whether it does 
objectionable things, but whether there 
is any reasonable ground to believe that 
the public safety, health or general wel- 
fare is promoted thereby, the ‘police 
power’ under which such reasonable 
regulations may be made being a power 
inherent in every sovereignty, the power 
to govern men and things, the power to 
which the possession and enjoyment of 
all rights are subject, and under which 
the legislature exercises a supervision 
over matters affecting the common weal 
and enforces the observance by each 
member of society of his duties to others 
and the community at large.” 
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THE UNIFORMITY OF STATE 
LAWS 


HE movement for uniformity of 

state laws has gathered such head- 
way that the desire of the readers of the 
Green Bag to help it in every possible 
way may be taken for granted, and 
it is hardly necessary to present any 
arguments to show why it should re- 
ceive the support of the bar. 

The evils of diversity in state laws 
are obvious. It is particularly to be 
desired that the commercial laws of 
the country be uniform, to obviate con- 
fusion, and the hope that this end will 
be realized finds its encouragement in 
those powerful tendencies which make 
for uniformity of commercial usage, not 
only in this country but throughout the 
world. Uniformity of commercial law is 
more than a theory, it is actual con- 
quest of the citadel of law by the forces 
of commercial usage. All that legal 
conservatism which resists the progress 
of this movement is foredoomed to de- 
feat, and its triumph is so certain that it 
stands not so much in need of cham- 
pions as of henchmen. The work which 
is in the hands of the Committee on 
Commercial Law of the Uniform State 
Laws Conference is thus one which does 
not call for an active propaganda, but 
rather for intelligent codperation of ex- 
isting active agencies in the labors which 
this body has under way. 

Some defects have been discovered in 
the Uniform Negotiable Instruments Act, 
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and it has been pointed out that this 
statute has led to some of the very 
conflicts of judicial interpretation which 
it was designed to obviate, This fact, 
however, should not weaken confidence 
in the methods which are being pursued 
to unify the laws of commerce. From 
a statement made elsewhere in this 
issue by the Chairman of the Confer- 
ence, it is evident that the Conference 
has amendments to this Act under 
consideration, and the organization of 
the Conference certainly renders it the 
ideal agency not only for the drafting 
of laws, but for the mending of their 
defects after enactment. A point which 
cannot be too strongly emphasized, for 
the benefit of critics of the Uniform 
Acts, is that they can always be amended 
by a process similar to that which re- 
sulted in the original drafts. The Con- 
ference is thus to be regarded not as a 
mere transient body, existing only to 
propose certain measures, but as a per- 
manent institution, whose work can 
never possibly be completed, existing 
not only to formulate but to perfect 
the laws, and always striving to adapt 
them to the shifting needs of the times. 

In view of these considerations, we 
anticipate the eventual enactment, in 
practically all the states, of the entire 
commercial program of the Uniform 
State Laws Conference. That some of 
the laws will be adopted more slowly 
than others should afford no ground 
for discouragement, but should rather 
be interpreted as a sign that some sub- 
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jects are receiving the mature delibera- 
tion which may well precede all forms 
of legislation. 

In other fields than that of commer- 
cial law, the forces which make for 
uniformity are less powerful. In some 
subjects, indeed, uniformity may be 
unattainable because of fundamental 
differences between the institutions of 
various sections. The Conference recog- 
nizes that a very large group of matters 
are primarily subjects for local regula- 
tion, and wisely keeps within bounds in 
advocating only that uniformity which 
seems consistent with due recognition 
of local exigencies. Scarcely any sub- 
ject more imperatively demands uni- 
form legislation than that of divorce, 
not that differences in the way this 
subject is regarded in different states 
may be reconciled, but chiefly that 
confusing questions of jurisdiction may 
be resolved, and that the decrees of 
one state may be enforcible in another. 
This subject, like that of the taxation 
of property outside a state, and that of 
the probate of foreign wills, is of con- 
cern not to one state alone but to the 
entire community of states. Of necessity 
there are strong forces at work to bring 
about uniformity in the laws governing 
this class of subjects. 

In another group of subjects, falling 
possibly within the classification of social 
legislation, e.g., child labor and work- 
men’s compensation, the necessity for 
uniformity may be less clearly evident, 
but the advantages of model uniform 
acts drawn with the best legal skill 
obtainable, such as that afforded by the 
Conference, are sufficiently plain, and 
the efforts of the Conference in these 
directions cannot fail to be remark- 
ably successful. 

The Conference has not been reluc- 
tant to assume new tasks, and every 
topic of state legislation which discloses 
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the need of uniformity will surely re- 
ceive its thoughtful attention. The 
Conference has thus come to exercise a 
function of great importance in molding 
the legislation of the several states, and 
should be consulted by the state legis. 
latures for advice on important projects 
of state legislation, and aided with sug- 
gestions from every source in its work 
of shaping new uniform acts. Were the 
examples of Massachusetts, which has 
enacted seven of the eight uniform acts, 
and of Wisconsin, which has adopted 
six of them, to be imitated by their 
sister states, the movement would be 
given a great impetus which would 
surely produce momentous results, and 
would strengthen the hands of the most 
efficient bill-drafting body in the land 
to lay hold of many new undertakings 
of tremendous importance. 





MR. JUSTICE HARLAN 


FTER nearly thirty-four years of 
distinguished service as an Asso- 
ciate Justice of the Supreme Court of 
the United States, John Marshall Har- 
lan died at his home in Washington, 
Oct. 14, at the age of seventy-eight. His 
illness had been brief, and Judge Harlan 
continued in the possession of vigorous 
mental powers up to the last, dying 
practically in the harness. 

Justice Harlan’s powerful personality 
has left its impress on the many deci- 
sions rendered by the Supreme Court 
during a long period, and so deep is that 
impress that his name will loom large 
in the history of the Court. So distin- 
guished are his opinions for intellectual 
force-and firmness of conviction that 
they are certain for a long time to 
attract attention to his unusual per- 
sonality, and always to be remembered as 
those of one of the strongest individuali- 
ties that ever occupied the Supreme 
Court bench. 
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The mind of Justice Harlan, like that 
of the late Justices Brewer and Peck- 
ham, was more rugged than keen, and 
better fitted to cope with practical 
realities than with subtleties of legal 
reasoning and extinct lore of the books. 
This fact accounts for the simple, direct, 
persuasive quality of his judicial opin- 
ions, which were easily understood by 
the layman, and had a downrightness 
that commanded the admiration of the 
bar for their vigor and independence. 

The frequency and energy of the late 
Judge’s dissents has given rise to the 
impression that he was more independ- 
ent than most of his colleagues, but 
candor is pre-eminently a judicial char- 
acteristic, and able judges who have the 
courage of their convictions are rather 
the rule than the exception. It was 
not the fact that Justice Harlan had the 
courage of his convictions that distin- 
guished him from his colleagues, but 
rather the tenacity with which he clung 
to his convictions, and the ruggedness 
of temperament which led him to ex- 
press them with aggressive insistence. 
His was a mind less impressionable, 
less flexible than that of most of the 
other members of the Court, less easily 
tempted to modify its conclusions in 
response to the complicated considera- 
tions entering into the determination 
of every great legal controversy. He 
had no interest in the theories of a 
changing Constitution, of an overlapping 
of governmental powers, or of a public 
policy determined by the dictates of 
public opinion. He leaned to the doc- 
trine of strict literal construction of the 
Constitution, and adhered pretty closely 
to views on constitutional questions 
formed early in his public career. 

Personally Justice Harlan was a bluff 
yet kindly Kentucky gentleman, con- 
siderate of all those with whom he had 
contact, yet winning admiration by the 


manlier as well as by the gentler 
virtues. His impressive personal pres- 
ence well befitted the dignity of the 
Court, and his past accomplishments 
as soldier and orator increased the re- 
spect in which he was held. 

John Marshall Harlan was born June 
1, 1833, of Quaker ancestry on his 
father’s side, his father being one of 
the foremost members of the bar of 
Kentucky. Justice Harlan received his 
early education in Kentucky, the state 
of his birth, and in 1861 removed to 
Louisville. He had hardly become settled 
before the war broke out. He raised a 
regiment and became colonel, but after 
fifteen months’ service in the Union 
Army the death of his father forced 
him to return home. He ran in 1871 
and 1875 as Republican candidate for 
Governor of Kentucky, although he 
knew beforehand in each case that he 
could not be elected. 

In the Republican convention of 1876 
he was the leader of the Kentucky dele- 
gation, and it was by his efforts that 
Hayes was nominated for President. 
A few months after Hayes’s inaugura- 
tion he was appointed to the Supreme 
bench. 

It was Justice Harlan’s ambition to 
serve until next June, when he would 
have exceeded the service of any other 
man who ever sat on the Supreme 
bench. As it was his service was 
longer than that of any other Justice 
except Chief Justice Marshall and As- 
sociate Justice Stephen J. Field. 





A GHASTLY MISTAKE 

(From the Westminster Review) 
” RRAT UM.—On page 200, in the 
August issue of the Westminster 
Review, instead of ‘Not in a single in- 
stance during a quarter of a century, has 
a barrister-judge been concerned in fail- 
ures of justice,’ read ‘civilian-judge,’ etc.” 
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ADMINISTRATIVE DISCRETION 
IN ENFORCING THE 
SHERMAN ACT 


AWS are made by the legislature, 
declared by the judges, and admin- 
istered by the executive. The spirit of 
our institutions demands that the popu- 
lar will be given effect through the 
organs of legislation, and forbids the 
judiciary and executive from exercising 
law-making functions. So much, at 
least, is the theory of our government. 
But in practice, it is found that leaving 
the legislative function exclusively to 
the legislature would frequently result 
in defeating the popular will. Legisla- 
tures are in the habit of enacting laws 
in a vague or incomplete state, which 
cannot possibly be administered in the 
shape in which they issue from the 
legislature. Consequently judges and 
administrators must in some cases make 
the law. 

The Sherman anti-trust act was a 
law of this kind, adopted in a vague and 
inchoate form. The original purpose 
leading to its adoption is in dispute. 
By some the law is thought to have 
been a device to enable the government 
to check only the more pernicious and 
flagrant forms of corporate activity 
tending to injure freedom of trade; by 
others it is supposed to have been an 
instrument for the maintenance of abso- 
lute freedom of competition in every 
branch of industry. The general terms 
of the statute, and its brevity, shroud 
its actual purport in obscurity. Congress 
had only half done its work; the statute 
must either be declared void for uncer- 
tainty, with the risk of defeating the 
will of the people, or it must, to be 
given effect, be interpretatively enlarged 
or completed, whether by the judges, 
by the executive, or by both. 

It is incorrect to say that the execu- 
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tive never has any discretion in enforcing 
the laws. Before it can enforce any law it 
must first know what it means. If the 
meaning is obscure, the executive must 
seek light from the statutes or the 
courts; failing in this, it must either 
exercise its own judgment to determine 
the meaning of the law, or leave it alone 
and fail in the performance of its duty 
to enforce it. 

From the adoption of the Sherman 
act until the close of Cleveland’s second 
administration, there was what we may 
call an administrative interpretation of 
the law. The administration had no 
leanings to the unlimited competition 
school, and it construed the act as apply- 
ing only to business abuses whose injuri- 
ous character was undeniable. As a 
result suits were brought only against 
the clearest forms of unlawful monopoly 
prohibited by the act. 

The effect of this administrative policy 
was significant. The United States 
Supreme Court, if it had been called 
upon to rule on the constitutionality of 
the act before the administration had 
singled out the grosser phases of monop- 
oly for prosecution, would have had 
either to pronounce it void for un- 
certainty, or to legislate into it a clearer 
meaning. Either course would have 
subjected it to attack. The moderate 
policy of the Executive made it possible 
for the Supreme Court to avoid this 
dilemma, by simply giving the act a 
literal interpretation, and by recognizing 
it to apply to certain clear states of 
fact without inquiring into its applica- 
tion to more obscure and controversial 
matters. Under the circumstances the 
Court could pursue this non-committal, 
strict-constructionist line of action with- 
out subjecting itself to any charge of 
partisanship. 

Then, with the inauguration of Mr. 
Roosevelt’s monopoly-baiting policy, 
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there was a change. Litigation was 
begun against combinations falling into 
a different class from those previously 
prosecuted; the Government could suc- 
ceed in these suits only on the theory 
that the act had a very broad application, 
and that was the theory of Roosevelt’s 
administration. The Taft administra- 
tion went still further than the preced- 
ing, launching suits against every con- 
ceivable form of monopoly. The result 
of this was that the burden of construing 
the act was placed squarely on the 
shoulders of the Supreme Court, where it 
will continue to rest until either the act 
is amended or the attitude of the admin- 
istration changes. 

The Supreme Court, having long ap- 
plied the act to the cases arising under 
it, was not now at liberty to declare it 
void for uncertainty, nor in view of the 
altered situation was it free to construe 
it literally without subjecting itself 
to the charge of a partisan bias. It rose 
to the occasion by adhering steadily to 
its own precedents and _ recognizing 
the will of Congress as controlling, while 
at the same time it asserted the preroga- 
tive of judicial discretion in the shape of 
the famous “rule of reason” doctrine. 
This doctrine was that the statute was 
to be construed in the light of reason, 
always with regard to the state of the 
law at the time when it was adopted, 
and to the clearly expressed will of Con- 
gress in enacting it. So subtly were 
conservative and progressive elements 
combined in this doctrine that the Court 
was able to decide the Standard Oil and 
Tobacco cases with that close approach 
to unanimity which always affords the 
best possible evidence of the non-parti- 
sanship of a great Court. 

Meanwhile the President and his 
Attorney-General, reading these judicial 
opinions with attention centred upon 
the strict-constructionist element alone, 


and blind to the finer implications of the 
“rule of reason’’ doctrine, have found 
the Sherman anti-trust law, as judicially 
construed, in harmony with their own 
anti-monopoly prejudices, and are bend- 
ing every effort to securing the maximum 
of convictions under an interpretation 
of the act which is really their own and 
not that of the Court. If they had pene- 
trated more deeply into the inner mean- 
ing of the decisions, they would see 
that the process of judicial interpreta- 
tion has but just begun, that they are 
assuming the illegality of states of fact 
not yet indisputably under the ban of 
the statute, that many of their prose- 
cutions cannot succeed, and that they 
are subjecting the business of the country 
to needless anxiety and disturbance. 

It is obviously a mistake for the ad- 
ministration to maintain that it is per- 
mitted no discretion in enforcing the 
law. Where the meaning of the law is 
in dispute, and the precise purport, even, 
of the ‘rule of reason” doctrine may be 
uncertain, the administration must act 
with great circumspection, lest it appear 
to adopt a purely partisan interpretation 
of the statute. Failure to exercise such 
circumspection can result only in burden- 
ing the courts with unnecessary law- 
suits, and in usurping functions which 
lie outside the sphere of executive action. 

The pending suits will eventually find 
their way to the Supreme Court, and 
it may be supposed that they will there 
furnish material for a much needed 
judicial formulation of the law of free 
and fair competition. If we were sure 
that Congress were satisfied to leave 
this work to the Supreme Court there 
might be something to rejoice over in 
such a prospect, even though, as Presi- 
dent Taft has himself said, that would 
be placing too great a burden on the 
Court. But there are indications that 
the act may be amended long before 
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this can ever come to pass, and that 
the present war against industrial com- 
binations can have no such useful re- 
sult. 





CROW vs. CROW 


HERE may be nothing in a name 

when it stands alone, but there is 
often much amusement in the associa- 
tion of several names. For instance, 
there was tried some years ago at New- 
ark, N. J., a case that stood on the 
docket as Crow v. Crow. 

A man by the name of Crow, a resi- 
dent of Newark, left his wife and struck 
out for the wilds of Montana. After 
living there a few months, he applied 
to the territorial court for a divorce 
from Mrs. Crow on the ground of 
cruelty. The court would not listen to 
his appeal, but bade him go to New Jer- 
sey and there seek redress for his 
grievances. 

When the trial came on in Newark, 
Mr. Crow preferred to act as his own 
counsel. The principal witnesses brought 
on by the plaintiff were named, respec- 
tively, Daw, Linnet and Thrush! The 
defendant’s counsel was a lawyer by 
the name of Howell. But the stenog- 
rapher, who took down the testimony, 
was an Englishman, who persisted in 
addressing him as Mr. ’Owl. 

The case created no little merriment 
in the court at the time, and it was 
remarked that the only thing needed to 
complete this strange combination of 
names was to have had Vice-Chancellor 
Bird preside. 


ALL ON ACCOUNT OF MILDRED 


Ppa eens reminiscence is given 
by George Gordon Battle, Esq., of 
37 Wall street, New York, in an inter- 
view in the New York Herald; 

“Some years ago, after I ceased to be 
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an Assistant District Attorney,” said 
Mr. Battle, ‘I was frequently retained 
as counsel in criminal cases. One win- 
ter night, just as I was about to leave my 
office, I was called to the telephone. The 
man at the other end of the wire was a 
stranger to me, and, without revealing 
his identity, he asked me to defend a 
young man named Walcott, then in the 
Tombs on a charge of highway robbery. 
The speaker, whom I judged to be about 
sixty years old, agreed to send me a re- 
taining fee of $500, but insisted that I 
should not tell Walcott in what circum- 
stances I had been retained for his de- 
fense. 

“The next morning I received at the 
hands of a messenger boy an envelope 
containing $500 in crisp $100 bills. The 
envelope was addressed in typewriting 
and there was absolutely nothing to 
show from whom it had come. I went 
to the Tombs and had a talk with Wal- 
cott. He was a sullen chap, and when I 
told him that I had been retained by a 
man over the telephone, and that he had 
sent me the retaining fee, Walcott’s face 
clouded. 

“**T know the man,’ he said, after a 
pause. ‘Rather than accept any help 
from him I would rot in prison or die 
in the electric chair.’ 

“I argued with him in vain. I said 
that as long as he was properly defended 
it made little difference to him who pro- 
vided the money for his defense. The 
man swore bitterly and displayed a deep 
seated hatred for the man who had 
talked with me over the telephone, but 
whose name he refused to disclose. I 
finally gave up the task and asked him 
to at least give me the address of the man 
who had sent me the money and to tell 
me what I was to say when I returned 
the fee. 

“ ‘Tell him,’ answered Walcott, with 
an oath, ‘that the reason why I decline 
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his aid is that I cannot forget Mildred. 
He will understand.’ 

“I left the prisoner and that afternoon 
the same voice came to me over the tele- 
phone and asked if I had seen Walcott. 
I told him of Walcott’s obstinacy and the 
reason for his refusal toacceptaid. There 
was a sob in the man’s voice as he talked 
with me. I then asked him to whom I 
was to return the retainer fee, and he 
replied that I should donate it to some 
institution or association, having for its 
object the assistance of prisoners and 
improvement of prison conditions. I 
carried out his wish and donated the 
money anonymously to a prison reform 
association. I inquired about Walcott 
later and learned that he had pleaded 
guilty and had been sent to prison for a 
long term. 

“T never saw Walcott after that time, 
nor have I ever heard from the man who 
tried to help him. There are many ex- 
planations which one might suggest, but 
they would be, at best, mere conjectures. 
Take it all in all, however, it was an odd 
experience, and the strangest case, per- 
haps, that I recall in my practice.” 





THE SQUIRE’S LECTURE 


IVE honest old farmers of Vir- 
ginia were once convened as an ex- 
amining court. The subject of their 
examination was a boy who had been 
arrested upon a grave charge, and the 
question was, should he be held for 
trial at the circuit court. 

The honest old fellows knew little 
law, but they were kind-hearted and 
not without that mental quality known 
as “horse sense.”” They listened to the 
evidence; it was conclusive against the 
prisoner. But he was very young, and 
might reform if given another chance. 
Should he be sent up for trial he might 
go to prison and be ruined. 
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So the justices agreed that the eldest 
among them, an old “squire,” should 
give the youth a severe lecture, and 
then discharge him. The squire, im- 
pressed with the serious duty, arose, 
ordered the prisoner to stand up, looked 
fiercely at him, and exclaimed : — 

“Young man, it’s awful — awful, I 
say! Clear out of my sight, you ornery 
scamp!” 

And he did, amid the roars of laughter 
from the spectators. 





LEGAL-RELIGIOUS CUSTOMS 


HEN one lawyer refers to another 
as “brother attorney’”’ he em- 
ploys an ancient phrase peculiar to 
religious and legal fraternities and sug- 
gests the close historical relation be- 
tween the callings. In England for 
two and a half centuries after the 
Norman Conquest, all high legal offices 
were filled by churchmen. Laymen 
could not hope for advancement or 
for clients and indeed the only path to 
the acquirement of a professional edu- 
cation lay through holy orders. The 
fraternal form of address, common to 
the Church, passed naturally into legal 
phraseology. Brother so-and-so of the 
monastic order was “brother’’ also at 
the bar. So strong was popular preju- 
dice against admitting the competency 
of mere laymen at law when this class 
began to practice about 1300, that lay 
barristers adopted a black velvet skull 
cap, or coif, to conceal their lack of 
tonsure, the distinguishing mark of 
the priestly clerk. Down to our day 
both the form of address and the peculiar 
head gear have remained, although we 
have ceased to associate the two pro- 
fessions whose early intimacy was the 
original reason for their existence. 


A. P. C. 


The Editor will be glad to receive for this department anything iors, 7% entertain the readers of 
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Monthly Analysis of Leading Events 


The Sherman anti-trust law continues 
to occupy a prominent place in the 
public attention. There have been some 
wholesome indications of a moderate 
attitude toward monopoly, but this atti- 
tude cannot yet be said to be predomi- 
nant. Governor Woodrow Wilson, 
speaking at Red Bank, N. J., Oct. 11, 
expressed his opposition to indiscrimi- 
nate prosecutions under the trust act, 
and regretted that sound business should 
be forced to continue in a panicky state. 
Governor Simeon E. Baldwin, in an 
address at Bridgeport, Conn., Oct. 19, 
declared that the Government was 
collecting evidence of more supposed vio- 
lations of the Sherman act than it could 
possibly prove. The great discretion en- 
trusted to the President, to prosecute or 
not to prosecute corporations, placed 
upon him, he said, a great responsibility. 
On the other hand, the radical tendency 
is still in apparent control of the situa- 
tion. President Taft, in his speeches 
in the West, has proclaimed the old- 
fashioned doctrine of free competition 
as a panacea for all ills, by saying that 
we have got along without monopoly in 
the past, and can therefore always get 
along without it, notwithstanding that 
this does not follow, in view of changed 
conditions in every great country of the 
world. Attorney-General Wickersham 
has claimed that the Supreme Court de- 
cisions in the Standard Oil and Tobacco 
cases ring the death knell of monopo- 
lies. The activity of the Government 
reached a climax Oct. 26, when a suit 
to dissolve the United States Steel Cor- 
poration was brought in the United 


States Circuit Court at Trenton, N. J, 
Another development of the month was 
significant. The plan of the American 
Tobacco Company for reorganization 
was to be fought by the Attorney-Generals 
of Virginia and North and South Caro- 
lina, and also by a group of independent 
tobacco men. The dissatisfaction with 
the plan for reorganization seemed to be 
due to a conviction that a legal freedom 
of competition is not sufficient, that 
economic freedom of competition also 
must be created by law. 

To turn from economic to govern- 
mental issues, there seem to be increas- 
ing symptoms of popular impatience 
with constitutional restraints. Emphatic 
protest against a delegated system of 
government has been offered by the 
people of California, who adopted con- 
stitutional amendments Oct. 12 pro- 
viding for the initiative and referendum 
judicial recall, and woman suffrage. 
Theodore Roosevelt, taking care that 
no one should accuse him of advocating 
the recall, vaguely asserted at Carnegie 
Hall, New York, Oct. 20, that judges 
should be controlled by the people, 
because certain courts “are steeped in 
some outworn political or social philos- 
ophy and totally misapprehend their 
relations to the people, and to the public 
needs.”’ 

Despite the agitation of the judicial 
recall, there are signs of a tendency 
toward improvement of the adminis- 
tration of the courts. Justice Mor- 
schauser told lawyers in the New York 
Supreme Court at White Plains, Oct. 4, 
that if they were not ready to go to 
trial with their cases at once he would 
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adjourn court for the term. Judge 
Humphrey of the Queens County Court, 
in New York City, served notice on 
the same date that lawyers must pro- 
ceed with their cases or the cases would 
be dismissed. Judge Grimm, in St. 
Louis, fined an attorney for blocking a 
damage suit by filing a trivial motion 
and leaving it unargued for months. 
The commission on the inferior courts 
of Boston, which gave a hearing Oct. 14, 
has a centralized system of city courts 
under consideration. The Boston Dis- 
trict Attorney pursued a prompt and 
vigorous course by immediately bring- 
ing the case of Richeson, charged with 
murder, before the grand jury on Oct. 26. 
Unfortunately the delays in impaneling 
a jury in the tedious McNamara trial 
in Los Angeles still show the urgent 
need of reforming our criminal proce- 
dure. But the outlook for an improved 
administration of justice cannot be 
said to be depressing. Reports show 
the newly established Court of Domestic 
Relation in Chicago to be doing highly 
effective work in bringing together hun- 
dreds of severed couples. The New York 
Federal Judges Salaries Committee is 
working to get the much needed in- 
crease of salaries before the favorable 
attention of Congress. The constitu- 
tional amendment adopted in Califor- 
nia, preventing reversals in criminal 
cases on purely technical grounds, is a 
progressive step. The Law Reform 
Committee of the New York City Bar 
Association reports that of twenty-four 
of its recommendations designed to 
reform the procedure in New York, 
nineteen became laws, and five were 
substantially or partly adopted. Dis- 
barments of attorneys for professional 
misconduct in their relations with their 
clients continue, several having been 
disbarred by the Appellate Division in 
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New York City in October, on charges 
brought by the Bar Association against 
fifteen attorneys. — . 





The United States Supreme Court 


The Supreme Court of the United 
States convened Oct. 9 at noon after a 
four months recess. It will remain in 
session until the last of next May, and 
will consider as many of the eight hun- 
dred cases now piled up on the docket as 
time will permit. An estimate has it 
that the court will dispose of about four 
hundred cases during the term, but that 
about two hundred additional cases will 
be docketed before next June. 

A long list of important cases, second 
only to the great Standard Oil and 
Tobacco cases, were to take up the atten- 
tion of the Court at an early date. 
Three cases involve alleged violation of 
the Sherman anti-trust laws. These are 
the suits against the principal anthra- 
cite coal-carrying railroads and coal- 
owning companies, against the railroads 
operating the bridges over the Miss- 
issippi at St. Louis, and against James 
A. Patten and others, charged with 
cornering the cotton market. Other 
cases are those involving railway rates 
in Kentucky, West Virginia, Minnesota 
and Oregon, which have been set for 
argument Jan. 8, the so-called “ele- 
vator cases’”’ testing the power of the 
Inter-state Commerce Commission, and 
cases involving the rights of Indians to 
alienate their land and the entry of the 
so-called ‘‘Stracy coal land claims’’ in 
Alaska. 

The Court has promulgated new rules 
for its procedure, designed to avoid 
future clogging of the docket. Under 
the new rule one hour and a half in- 
stead of two hours is allowed for the 
argument of cases, and in cases certified 
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from the Circuit Court of Appeals in- 
volving only the jurisdiction of the 
court below and cases arising under 
the Criminal Appeals act only forty- 
five minutes are allowed. 

The time for arguing motions is cut 
down from one hour to forty-five min- 
utes, and special provision is made for 
the prompt disposition of cases appealed 
apparently for the purpose of delay or 
depending on questions so frivolous as 
not to need further argument. To this 
end the Court will receive a motion to 
affirm on either of these grounds. 


The American Prison Congress 


Interesting addresses were made be- 
fore the American Prison Association 
at its meeting in Omaha, Oct. 17. Attor- 
ney-General Wickersham favored exten- 
sion of the federal parole law to include 
life prisoners. He regarded it as an 
incongruity that prisoners sentenced to 
long terms for vicious crimes should be 
eligible for parole when the man con- 
victed of second degree murder must 
remain in prison for life. 

Since the parole law was placed in 
operation last autumn, the Attorney- 
General said, only one prisoner had vio- 
lated his parole. The two hundred 
prisoners who were paroled from the 
time the law was put into effect in the 
autumn of 1910 to June 30 earned 
nearly $22,000, whereas, if they had 
remained in prison, the Attorney-Gen- 
eral pointed out they would have been 
a charge on the Government. Mr. 
Wickersham expressed the belief that 
the parole boards should be enlarged 
by adding two unofficial persons selected 
from among prominent citizens of the 
locality in which the prison is situated. 

Quoting President Taft as saying that 
“The administration of criminai law in 


this country is a disgrace to civiliza- 
tion,” Judge C. A. De Courcy, Justice of 
the Supreme Court of Massachusetts, 
pointed out that the United States was 
conspicuous for the great number of 
unpunished murderers. The defense 
of insanity, the limitation of the power of 
judges and the character of testimony 
allowed to be introduced in behalf of 
the defendant were some of the evils 
which, he said, ought to be rectified. 
“The number of homicides in this coun- 
try for 1910 was 8,975 — an increase 
of nearly 900 over the number in 1909; 
yet but one in eighty-six was capitally 
punished in 1910 as against one in 
seventy-four during the year preced- 
ing,’’ said Judge De Courcy. ‘‘It is 
said that in 1896 for each million of the 
population there were 118 homicides 
in the United States; in Italy less than 
fifteen; in Canada less than thirteen; 
in Great Britain less than nine; in 
Germany less than five. 

“In New York City, 119 cases of 
homicide were investigated by the grand 
jury during the last year, but only 
forty-five convictions resulted. Chicago 
reports 202 homicides were committed 
in that city during the last year. Only 
one of the offenders was hanged; fifteen 
were sent to the penitentiary and the 
others were set free. In Louisville, 
with a population of 224,000, during the 
last year, there were forty-seven cases 
of homicide and not a single murderer 
was hanged. In Alabama a conviction 
for stealing hides was recently set aside 
because the indictment failed to state 
whether they were mule, cow, goat or 
sheep hides. And indictments were dis- 
missed because ‘father’ was _ spelled 
‘farther’ (in South Carolina); because 
the letter ‘i’ was omitted in spelling 
‘malice’ (in Alabama).’’ Judge De 


Courcy then suggested some criminal 
law reforms which included simplified 
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forms of indictments, changes in the 
selection of juries and in the rules 
governing pleadings. 

Other speakers were Dr. Daniel 
Phelan, surgeon of the Dominion Peni- 
tentiary at Kingston, Ont., L. A. Hal- 
bert, general superintendent of the Board 
of Public Welfare of Kansas City and 
James A. Kayll, advisory visitor of the 
New Zealand prisons. 


Personal 


Members of the Suffolk Bar met in 
the court room of the Massachusetts 
Supreme Judicial Court Oct. 21 for 
the presentation of resolutions eulogiz- 
ing the late Justice John Lathrop of the 
Supreme Court. Moorfield Storey was 
chosen chairman of the meeting and 
John C. Gray, as chairman of the com- 
mittee on resolutions, read the report 
of his committee. Winslow Warren 
and Augustus Loring were called upon 
to speak of their personal acquaintance 
with the late Justice, and Attorney- 
General Swift presented the resolutions 
to the full bench. 





With the record of twenty-five years 
of service well done in the administra- 
tion of the federal law, Judge Henry F. 
Severens of Kalamazoo, Mich., closed 
his career as Judge of the United States 
Court of Appeals at Cincinnati Oct. 3. 
Judge John W. Warrington, his suc- 
cessor, paid eloquent tribute to the career 
and service of Judge Severens. Follow- 
ing the session of the court Judge 
Severens received expressions of per- 
sonal good will from many of the attor- 
neys and other friends. 





Judge Peter S. Grosscup of the United 
States Circuit Court, seventh circuit, 
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resigned from the bench Oct. 21, his 
resignation to take effect immediately. 
Judge Grosscup had first announced that 
he would resign in September, but 
following published statements alleging 
misconduct in office on his part and 
rumored reasons for the resignation at 
that time, he declared he would not 
resign until he had given his enemies a 
chance to face him squarely in order 
that he might prove the charges false. 
Then came the report that he would re- 
sign some time during the first week of 
October, but his duties in connection 
with the settlement of the Chicago & 
Milwaukee Electric case detained him. 
On leaving the bench Judge Grosscup 
announced he had no further plans for 
the future than to take up the private 
practice of law. 





A very remarkable and impressive 
incident occurred in Omaha early in 
October, in connection with a meeting 
of the Douglas county bar called for 
the purpose of adopting resolutions on 
the death of Richard S. Hall and two 
other deceased members of the bar. 
The meeting was addressed by the 
venerable Judge E. Wakeley of Omaha, 
who fifty years before had made a 
similar address in memory of Mr. Hall’s 
father, Augustus Hall, the distinguished 
pioneer jurist. ‘‘When fifty years ago 
I took in that gathering of friends of 
Augustus. Hall, territorial judge of 
Nebraska, and said a few appropriate 
words out of my heartfelt admiration 
for his good life and good deeds, what 
could have been more improbable than 
that I, a half century later, should be 
here to pay a like tribute to his son, 
Richard S. Hall?’ asked Judge Wake- 
ley, in a voice trembling with emotion 
as he addressed district and federal 
judges and members of the bar. 








664 


Bar Associations 


Boston. — At the annual meeting of 
the Bar Association of Boston, held 
Oct. 7, Moorfield Storey was re-elected 
president, other officers being Samuel J. 
Elder, vice-president; William S. Hall, 
treasurer; Robert S. Gorham, secre- 
tary. These members were elected to 
the council for three years; Everett W. 
Burdett, Franklin T. Hammond, James 
F. Jackson, John Lowell, B. W. Warren, 
Henry A. Wyman and Henry James, Jr. 





Brooklyn. — The Kings County Law- 
yers’ Association was organized at a 
meeting held in Brooklyn, N. Y., Oct. 
14, and papers of incorporation were 
filed with the Secretary of State two 
days later, with a membership of more 
than one hundred lawyers. The first 
annual meeting will be held next June, 
and until that time the officers will be: 
president, Edward T. Curran; vice- 
president, Max E. Lehman; correspond- 
ing secretary, Samuel W. Pease; _re- 
cording secretary, Thomas Hickey; treas- 
urer, Felix J. Bannert. 





Kansas.— The annual meeting of 
the Kansas State Bar Association will 
be held Jan. 30, 1912. President Harry 
B. Hutchins of the University of Michi- 
gan is to deliver the annual address. 





Nebraska. — The dates and place for 
the next annual meeting of the Nebraska 
State Bar Association have: been fixed 
as the last Thursday and Friday in 
June, 1912, at Cedar Rapids. 





New Jersey. — The New Jersey State 
Bar Association has again taken the 
initiative, in an effort to provide some 
method by which the administration of 
justice in New Jersey may be expedited. 
A committee which is investigating this 
subject consists of former Justice Van 
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Syckel, former Governor Fort, Supreme 
Court Justices Swayze and Bergen, 
Vice-Chancellors Walker and Howell, 
Judges Skinner and Gaskill, Senator 
Silzer, former Justice Gilbert Collins, 
William N. Clevenger and Frank H. 
Sommer. At a meeting held Oct. 16, 
it was voted to leave matters to a sub- 
committee of Charles H. Hartshorne 
and Judges Clevenger and Skinner. 





Miscellaneous 


In spite of the prophecy expressed in 
the judicial statistics of 1909 and the 
assertion that crime was on the increase 
in England, the annual return of the 
Prison Commissioner for the year end- 
ing March 31, 1911, which the British 
Government has issued, shows a satis- 
factory state of affairs. There is de- 
cline in the actual number of convic- 
tions and in the proportion of prisoners 
under sentence to the whole popula- 
tion. The recorded actual number of 
those ‘‘doing time” is 167,695, a decline 
of 12,000 since the previous year, and 
of 30,000 since 1904-6. 





Government control of monopolies 
and a commission somewhat similar to 
the Interstate Commerce Commission, 
to regulate all trusts, was advocated by 
Charles A. Prouty, Interstate Commerce 
Commissioner, before the Brooklyn Con- 
gregational Club, Oct. 24. Mr Prouty 
said: ‘I believe the only practical re- 
lief from trust oppression is to be found 
in more direct and drastic Government 
regulation. First a commission should 
be appointed, in most respects similar 
to the Interstate Commerce Commis- 
sion. It should devote considerable time 
to investigation before taking action.” 





The long-expected Government suit 
for the dissolution of the United States 
Steel Corporation was filed in the Cir- 
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cuit Court at Trenton, N..J., Oct. 26, 
by Assistant Attorney-General John B. 
Vreeland of the New Jersey district, 
acting under the immediate direction 
of Attorney-General Wickersham. Ex- 
Secretary of War Jacob McGavock 
Dickinson is associated with the Attor- 
ney-General as special counsel to the 
Government. The defendants named in 
the Government’s bill include thirty- 
seven corporations, five individuals sued 
as trustees and eighteen in their capac- 
ity as officers and directors of the Steel 
Corporation or its subsidiaries. 





According to a dispatch from Madrid, 
Prof. Walter Lichtenstein, librarian of 
Northwestern University at Evanston, 
Ill., purchased in Spain for Harvard 
University, on Oct. 27, the extensive 
library of the Marquis d’Olivart. This 
library has long been regarded the most 
complete collection of works relating to 
international law and diplomacy. It is 
also rich in material upon the subject 
of jurisprudence. The gathering of this 
collection has been the work of a life- 
time. The printed catalogue shows more 
than 6,000, titles and the number of 
volumes is much larger. Many of the 
books are of very early date and no 
longer obtainable. Thecollection of 
early books upon the theory of natural 
law is very extensive, but the material 
upon the Spanish-American war of 1898 
and the recent Moroccan controversy 
is no less complete. 





After a two days executive session, 
the federal Employers’ Liability and 
Workmen’s Compensation Committee 
reached an agreement at Washington, 
D. C., on Oct. 24, on the basis of legis- 
lation to be recommended to Congress, 
and adjourned until Monday, Nov. 6, 
when the commission will meet in Wash- 
ington for the purpose of hearing sug- 
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gestions. Senator Sutherland, chairman 
of the commission, supplied an outline 
of the proposed plan, as follows: —‘‘The 
compensation is to be paid by the em- 
ployer directly, and not out of a general 
fund created by any form of taxation. 
The law shall be in form compulsory, 
and not subject to election by either 
employer oremployee. The remedy shall 
be exclusive of any common law or 
other statutory remedy. The law will 
apply to all accidents resulting to the 
employee while in the course of his 
employment, except those where the 
disability continues for a period of two 
weeks or less, the employer, however, 
to furnish medical and surgical assist- 
ance to an amount not exceeding $200.” 





At the fifth annual meeting of the 
American Association of Title Men, 
held in Little Rock, Ark., in October, 
John T. Kenney of Madison, Wis., 
read a paper on “The Passing of the 
Torrens Fallacy,’’ in which he discussed 
at length the land title problems of 
Great Britain and her colonies. Refer- 
ring to the United States, he said: 
“In respect to conditions in the United 
States generally, I shall not attempt 
to particularize, but I call your attention 
to the fact that since our last meeting at 
Detroit, two states, New York and 
Oregon, have enacted amendments to 
their laws permitting the withdrawal 
of registered lands from the operations 
of such statutes at the will of the owner as 
demanded in our resolutions of last year 
and not a single state has adopted the 
law during the past winter, although some 
forty-three legislatures were in session. 
In many of the most progressive states, 
among them Wisconsin, I am glad to 
say, notwithstanding the most strenuous 
efforts of its advocates, it was again 
defeated. In Chicago, the most aggres- 
sive and energetic administrative head 
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of any Torrens office in the country, 
Mr. Abel Davis, has announced his resig- 
nation as registrar and acceptance of 
the presidency of an abstract and title 
insurance company. In New York, Mr. 
Gilbert Ray Hawes, the promoter of 
the Torrens Title Insurance Company, 
interested in securing titles to reg- 
ister, is at. loggerheads with a com- 
mittee of the New York Bar Association 
appointed at his own suggestion to try 
to make the New York law workable 
and practicable. In Minnesota, it is 
admitted that notwithstanding the op- 
pressive rulings and statutes secured 
by interested politicians seeking politi- 
cal patronage, against private abstracters 
and in favor of the registry of title 
offices, it is admitted that the registra- 
tion of title offices are not paying ex- 
penses, although no detailed or satis- 
factory reports in this respect have ever 
been given out. The great impetus which 
it was thought the McEnery Emergency 
Act would give to Torrens registrations 
in California does not seem to have mate- 
rialized and the deed registries and courts 
in other states seem not to be in the 
slightest danger of elimination by the 
advance of the Torrens registrar. 





Obituary 
Adams, Judge George B.— At Lake 
George, Oct. 19, aged 66. Appointed 
Judge of United States District Court 
at New York City in 1901; a leading 
authority in admiralty law. 





Bright, General John M. — At Fayette- 
ville, Tenn., Oct. 2, aged 94. Inspector- 
General of Tennessee during Civil War; 
Member of Congress from Tennessee, 
1870-80. 





Eells, AlexanderG.— At San Francisco, 
Oct. 12, aged 49. Chairman of Section 
on Uniform State Laws of California 


Bar Association; acknowledged author. 
ity on mechanics’ liens law. 

Fenner, Judge Charles E.— At New 
Orleans, Oct 24, aged 77. Served in 
Civil War with gallantry; Associate 
Justice of Supreme Court of Louisiana, 
1880-1894; member of the Board of 
Administrators of Tulane University. 

Manderson, General Charles. — On the 
Cedric, Sept. 28, aged 74. United States 
Senator from Nebraska, 1883-95; for- 
merly general counsel of Burlington 
lines. 





Mather, Robert. — At New York, Oct. 
24, aged 48. Had been genera! counsel 
and later president of Chicago, Rock 
Island & Pacific Railway, chairman of 
the board of directors of the Westing- 
house Electric and Manufacturing Com- 
pany, and general counsel of the Chicago 
& Alton. 





Quarles, Judge Joseph V.— At Mil 
waukee, Oct. 7, aged 68. District attor 
ney, mayor of Kenosha, and state legis- 
lator; later United States Senator from 
Wisconsin, 1899-1905; afterward United 
States Circuit Judge. 





Sanderson, John F.— At Pittsburgh, 
Oct. 16, aged 58. One of the most 
prominent lawyers of Pennsylvania and 
formerly deputy Attorney-General; 
author of legal text-books. 





Sheldon, Judge Joseph.— At New 
Haven, Conn., Oct. 25. Delegate from 
New York in 1894 to Red Cross con- 
vention at Geneva. 





Wright, Justice Maurice L. — At Clif- 
ton Springs, N. Y., Oct. 13, aged 66. 
For twelve years county judge; for 
fourteen years Justice of the Supreme 
Court of New York, until 1905. 
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